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THE DAIRY AND LIVESTOCK PRODUCER 
PROTECTION ACT OF 1996 



thursday, july 11, 1996 

House op Representatives 
subcommittbb on dairy, livestock and poultry, 

Committee on Agriculture, 

Washington, DC. 
The committee met, pursuant to call, at 9:35 a.m., in room 1300, 
Longworth Office Building, Hon. Steve Gunderson [chairman of the 
subcommittee] presiding. 

Present: Representatives Goodlatte, Smith, Lucas, Volkmer, Pe- 
terson, Dooley, and Holden. 
Also Present: Representative Johnson. 

Staff Present: John Frank, Pete Thomson, Jeff Harrison, John 
Goldberg, Vemie Hubert, Dan McGrath, John Riley, Wanda 
Worsham, and Callista Bisek. 

OPENING STATEMENT OF HON. STEVE GUNDERSON, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF WISCON- 
SIN 

Mr. Gunderson. Good morning everyone. The subcommittee on 
Livestock, Dairy and Poultry will come to order. 

This morning, we meet to consider H.R. 3762, the Dairy and 
Livestock Producer Production Act, which I am pleased to have re- 
cently introduced with my colleagues Pat Roberts of Kansas, Con- 
gressman Tim Johnson of South Dakota, and Ray Thornton of Ar- 
kansas. 

The whole issue of producer security is not new. In fact, several 
Federal laws, including the Perishable Agricultural Commodities 
Act and the Packers and Stockyards Act, are dedicated to promot- 
ing prompt payment to producers for their crops and commodities. 
Unfortunately, these laws do not cover each crop and every pro- 
ducer. 

Noticeably absent from the commodities for which producer secu- 
rity is maintained is milk. This, of course, leaves dairy producer 
protection in the hands of various State governments, which in 
turn, leads to a lack of continuity in producer security, and in way 
too many cases no protection whatsoever. 

Our most recent review of State dairy producer security laws in- 
dicates a wide variety of approaches from assessment funds in es- 
crow accounts to security bonds and letters of credit. Most trou- 
bling is the fact that by our count 26 States either have very mini- 
ma) or no dairy producer security laws at all. 
(1) 
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As a result, hundreds of dairy farmers have gone without one or 
more monthly checks in the last decade. This has, in turn, forced 
many fine dairy fanning families out of business. We will hear 
^om one of those farmers whose personal struggle has been fea- 
tured in The Wall Street Journal today. 

The patchwork nature of State dairy producer security has led a 
number of Congressmen, including myself, to suggest a national so- 
lution to this issue over recent years. In fact, on two separate occa- 
sions, in 1984 and again in 1992, this subcommittee has held hear- 
ings on proposals to create a first lien on the assets of a processor 
in favor of producers who have delivered milk to that processor and 
have not yet received payment. 

The bill we have before us today, which was prepared with sig- 
nificant industry input, takes a very different approach. It uses a 
one-time, 2 cent per hundredweight assessment on processors to 
create a $30 million dairy industry reserve fund. Assets of the fund 
would be invested by a nine member board composed of producers, 
processors, and investment experts from different regions of the 
country. 

In the event of a processor bankruptcy, affected dairy producers 
can then make application for up to 80 percent of up to 31 days 
of unpaid milk shipments to the bankrupt processor. In an effort 
to assure industry equity, the reserve fund would preempt State se- 
curity laws and would apply to all processors, regardless of size or 
location. 

With respect to the livestock producer protection provisions, let 
me first take a moment to recognize and welcome Senator Pressler 
from South Dakota. Senator Pressler has introduced nearly iden- 
tical legislation in the other side, and I understand that he will be 
here to lend his support to our efforts here in the House. 

The livestock dealer trust, as it has been referred to, enjoys sup- 
port among livestock producer ^oups and the administration. In 
short, the bill establishes a trust for livestock producers to protect 
them in the event of a dealer or market agency insolvent^. 

When a producer sells his livestock on a cash sale basis, and not 
on credit, it is only proper that he should have priority lien on cer- 
tain assets of a dealer or market agency in the event of a bank- 
ruptcy or similar circumstances. That's what this bill achieves. 

Once livestock producers or cash sale sellers are made whole, 
creditors are then paid in accordance with the priorities established 
under other applicable law. The need for this legislation is illumi- 
nated by the fact that in the past 3 years, 59 dealers and market 
agencies have failed, depriving producers of $12.4 million. 

When all is said ana done, it is estimated that producers will 
have recovered only $2.1 million of this amount — a meager 18 per- 
cent. In hght of these facts, and the successes met by other pro- 
ducer trusts, I believe this is the right time to move forward with 
the kind of protection for our Nation s livestock producers. 

As you can see, the Dairy and Livestock Producer Protection Act 
has been assembled with very significant industry input. We are, 
of course — that's why we're holding the hearing — open to sugges- 
tions from industry representatives who are assembled here today. 
We look forward to their testimony, and now I would recognize my 
colleagues for opening statements. 
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OPENING STATEMENT OF HON. TIM JOHNSON, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF SOUTH DAKOTA 

Mr. Johnson. Just very briefly, Mr. Chairman, and I would also 
want to extend my welcome to my senior Senator, Senator Pressler, 
to the subcommittee today. 

Mr. Chairman, I appreciate the opportunity to work with you to 
craft legislation which will protect our Nation's livestock and dairy 
producers from financial harm resulting when purchasers of their 
production fail, I commend you on moving forward on this legisla- 
tion by holding this hearing today. And given that these hearings 
can run long, I will keep my comments very brief and focused on 
the dealer trust provisions of the legislation. 

With the cattle producers in my State and others facing devastat- 
ingly low prices for their calves this fall, it is critically important 
that they not suffer the further hardship of not getting paid if the 
purchaser of their livestock fails financially. 

The livestock dealer trust provisions in this legislation will help 
the Grain Inspection, Packers, and Stockyards Administration t^ 
step in effectively when livestock dealers fail to protect the inter- 
ests of livestock producers. Market agencies selling on commission 
have long been required to handle funds received from the sale of 
consignors' livestock as trust funds, and to use a special bank ac- 
count designated "custodial account for shippers' proceeds." 

The Packers and Stockyards Act currently provides for a statu- 
tory trust to cover livestock sales to meat packers in the event of 
a business failure or otherwise fail to make a payment. The provi- 
sions in this legislation match closely with the packer trust provi- 
sion, and it ms^es good sense to extend these provisions to live- 
stock dealers. 

I also want to take a moment to express my appreciation to Jim 
Baker, Administrator of the Grain Inspection, Packers and Stock- 
yards Administration, for his efforts to work with us to get these 
changes enacted. 

Again, I am very supportive of these provisions and hope to work 
with the chairman and other members of the House Agriculture 
Committee to move this legislation expeditiously forward. 

Thank you, Mr. Chairman. 

Mr. GuNDERSON, Thank you very much. 

With that, we recognize our colleague and friend from the other 
side of the Hill, Senator Pressler. You are recognized for as long 
as you choose. 

STATEMENT OF HON. LARRT PRESSLER, A SENATOR FROM 
THE STATE OF SOUTH DAKOTA 

Senator Pressler. Well, it will be very brief, and I thank this 
committee very much, on both sides of the aisle, for your kindness 
in letting me say just a few words. 

I want to commend this committee and your fine staff for your 
dedicated work in addressing the many needs facing dairy and live- 
stock producers today. 1 can say with no hesitation that South Da- 
kota producers greatly appreciate your leadership. Your tireless ef- 
forts to establish a livestock dealer trust, as well as your hard work 
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on other important issues, will bring needed solutions to problems 
facing the cattle and dairy industries. 

1 have followed South Dakota's cattle industry all my life. Now, 
as you know, I have introduced S. 1758, which would establish a 
livestock dealer trust and address other issues such as mandatory 
price reporting. That bill was developed as a result of two Senate 
hearings I have held over the last year to deal with packer con- 
centration and other issues confronting cattle producers. 

Establishing a livestock dealer trust simply is a case for fairness. 
I had sought the inclusion of a livestock dealer trust in the farm 
bill. I did so because it's necessary that the trust be established. 
I am hopeful we can obtain congressional approval. 

Mr. Cnairman, I am ready to work with everyone on a bipartisan 
basis to make Uiis happen. I believe we have an opportunity to 
enact a number of important initiatives to help our cattlemen. I 
would like to discuss briefly two of these initiatives. 

First, the Congress should remove the existing ban on the inter- 
state shipment of State-inspected meat and poultry products. I 
have introduced S. 1862, along with Senator Hatch, to do just that. 

Again, Mr. Chairman, you have been a recognized leader, and 
this committee has been on this topic for 14 years. Recently, USDA 
Advisory Committee on Packer Concentration endorsed lifting the 
ban. I want to work with you, Mr. Chairman, and members of the 
committee, to see that this ban is lifted. Doing so would help bring 
needed competition in marketing livestock products and place 
small processors on a level playing fleld with the giant packers in 
foreign countries. 

A second subject that has been before us is packer concentration, 
and I have been pressing the Clinton administration to take action, 
and that is a subject which we must continue to work. We can pass 
a number of initiatives here in Congress. I have touched on a few. 
Yet only by ensuring full enforcement of existing anti-trust laws 
will we restore long-term economic health to the U.S. cattle indus- 
try. 

Mr. Chairman, support for these measures is growing, and I hope 
that with the continued leadership of you and your committee this 
Congress can approve H.R. 3762 and S, 1862, Together we can do 
the right thing for our Nation's cattlemen. 

Again, I want to thank this committee very much, and I submit 
the remainder of my statement for the record. 

[The prepared statement of Senator Pressler appears at the con- 
clusion of the hearing.] 

Mr. GuNDERSON. "Tnank you very much. Senator. Let me indicate 
that on the other issue you brought up it is the hope of at least 
this individual that we will in the very near future introduce com- 
prehensive meat reform legislation that will, to a certain degree, 
reflect the Mega Reg. and other issues that you've talked about. 

We are circulating a draft document at this point with my col- 
leagues on the Democratic side, because we believe it can, it will 
be, and it should be a bipartisan bill when it comes in. So that's 
likely te happen in the very near future. 

Any questions for Senator Pressler? If not. Senator, thank you 
very much. 
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Senator Pressler. Thank you very much. I thank the members 
of the committee. 

Mr. GuNDERSON. With that, we call our second panel, Mr. James 
Baker, Administrator, Grain Inspection, Packers, and Stockyards 
Administration, U.S. Department of Agriculture: and Mr. l*n 
Hatamiya, Administrator, Agricultural Marketing Service, U.S. De- 
partment of Agriculture. 

Gentlemen, you are no strangers to this subcommittee or to this 
full committee. Your entire statements will be made a part of the 
record. We invite you to summarize those statements to the beat 
of your ability. 

Because we are going to go in session this morning and antici- 
pate votes, I would recommend to the Clerk that we try to follow 
the 5-minute rule to the best degree possible. Where that's not pos- 
sible, just let us know and we'll try to accommodate you and suc- 
ceeding witnesses in that regard. 

Gentlemen, you can proceed as you so desire. 

STAl^MENT OF JAMES BAKER, ADMINISTRATOR, GRAIN IN- 
SPECTION, PACKERS AND STOCKYARDS ADMINISHIATION, 
U.S. DEPARTMENT OF AGRICULTURE 

Mr. Baker. Thank you, Mr. Chairman and members of the sub- 
committee. I appreciate the opportunity to comment this morning 
on the Dairy Livestock Producer Protection Act of 1996. 

My remarks will focus on the statutory trust for livestock sellers 
in the Title II of the bill, which amends the Packers and Stock- 
yards Act by adding a statutory trust to benefit livestock sellers 
who sell livestock to dealers and market agencies buying on com- 
mission, mainly order buyers. 

The Department supports dealer trust legislation. A statutory 
dealer trust would require dealers and market agencies who fail to 
pay for livestock to hold all inventories, proceeds, and accounts re- 
ceivables in trust for the benefit of the unpaid cash seller. The fail- 
ure of livestock dealers and market agencies to pay for livestock 
purchases account for a significant amount of unrecovered losses in 
the livestock marketing chain. 

While a dealer trust will not provide 100 percent recovery for im- 
paid sellers, it will minimize the losses currently experienced when 
dealers and order buyers fail financially. 

Market eigencies selling on commission, such as auction markets 
and commission firms, have long been required to handle funds re- 
ceived from the sale of consignors' livestock as trust funds. They 
are required to use special bank accounts designated "custodial ac- 
counts for shippers' proceeds" into which all collected proceeds 
must be deposited, and then all proceeds are disbursed to consign- 
ors. 

In 1976, Congress amended the P&S Act by establishing a pack- 
er trust requiring meat packers to hold inventories and proceeds or 
receivables from the sale of meat in trust for unpaid cash sellers 
of livestock. Since this amendment became effective in 1976, live- 
stock producers have received $47 million in recovered fiinds. 

The P&S Act was amended again in 1987 to establish a poultry 
trust benefiting poultiy producers. Poultry producers have recov- 
ered $7 million since uie establishment of the poultry trust. There 
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is no similar protection for livestock sellers when they sell to a live- 
stock dealer or market agency. 

Dealer financial failures represent a significant amount of losses 
in the livestock marketing chain. Over the past 3 years, 59 dealers 
have failed financially, owing approximately $12.5 million, and 
we've been successful in recovering only $2.2 million from these 
dealers. That's only about 18 percent. 

A dealer would nave minimized the losses suffered by producers 
because dealer's failure to pay in many instances would have re- 
sulted in significant recoveries for unpaid sellers. 

Livestock producers are currently under financial pressure due to 
low livestock prices, drought in some regions, and high feed costs. 
Declining and lower prices significantly increase the risk of finan- 
cial failure for livestock dealers. In a time like this, the dealer trust 
is of most particular importance. 

The Department supports dealer trust legislation. We believe 
some minor changes are needed to clarify the proposed legislation. 
We suggest the following 

Remove the word "the on line 12 of page 20. This would clarify 
all accounts receivable and proceeds derived from the sale of live- 
stock by a dealer or market agency that are subject to the trust 
and not just the receivables and proceeds from the trust claimant's 
livestock. Under the trust provisions currently contained in the 
P&S Act, all receivables said proceeds are held in trust as a pool 
for the benefit of the unpaid sellers. 

There is no requirement to trace or identify a specific sellers' re- 
ceivables or proceeds. The pooling of the procedures simplifies ad- 
ministering the trust and allows the sellers to be paid on a pro rata 
basis when insufficient trust funds are available to pay all livestock 
sellers. 

The definition for a market Eigency in the proposed dealer trust 
legislation is different than the Section 301 of uie Act Since this 
term "market agency" is already defined in the Act, the definition 
is unnecessary and will lead to confusion in enforcing the Act, and 
we suggest removal. 

I would suggest an additional technical insert for clarification. 
The word "unpaid" needs to be inserted before the word "seller" on 
line 24 of page 20 and on line 3 of page 21, so that the trust bene- 
ficiary is clearly described. 

Mr. Chairman, we would be happy to work with you and your 
staff on the suggested changes. Thank you for an opportunity to 
present the Department's views, and I applaud your efforts to get 
this done post Haste. 

[The prepared statement of Mr. Baker appears at the conclusion 
of the hearing.] 

Mr. GUNDBRSON. Well, we're going to try to move as quickly as 
we can. Thank you very much. 

Mr. Hatamiya. 

STATEMENT OF LON HATAMIYA, ADMINISTRATOR, AGRICUL- 
TURAL MARKETING SERVICE, U.S. DEPARTMENT OF AGRI- 
CULTURE 
Mr. Hatamiya. Good morning, Mr. Chairman and members of 

the committee. I greatly appreciate this opportunity to appear be- 
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fore your committee to discuss the dairy industry security reserve 
fund provisions of the proposed Dairy and Livestock Producer Pro- 
tection Act of 1996, H.R. 3762. 

Accompanying me today is Mr. Richard McKee, director of our 
Dairy Division in the Agricultural Marketing Service; and Mr. Ken 
Vail of our Office of General Counsel. 

In the interest of time, I will briefly summarize my prepared tes- 
timony and ask that my full statement be entered into the record. 

The Department generally supports an industry's efforts to help 
itself and has considerable experience overseeing industry's self- 
help programs. However, we have a number of concerns about the 
provisions of Title I, which should be addressed before we can sup- 
port this proposal. 

In reviewing the proposed legislation, the Department notes that 
the bill may overlook the essential role that producer cooperatives 
play in marketing their members' milk. In this regard, the bill's 
definitions of milk handler and process appear to be unclear. If the 
bill applies solely to persons who acquire milk from producers, and 
that milk goes into the bottle, then the bill could place an extreme 
administrative burden on milk producers' cooperative associations. 

Under this interpretation, fluid milk processors would be subject 
to the bill's provision, but dairy product manufacturers would not, 
thereby requiring cooperatives and possibly others to set up elabo- 
rate accounting systems to determine the daily disposition of milk 
for each of its producer members. 

On the issue of oversight, the bill gives the Secretary the respon- 
sibility to oversee the board with only limited oversipit authority. 
The bill does not empower the Secretary to approve or disapprove 
the board's actions including budgets or contracts, to require infor- 
mation from the board, or to review the board's activities through 
an audit. Adequate oversi^t authority by the Secretary is central 
to an effective program. 

Also, the bill may still leave producers somewhat vulnerable to 
the failure of milk handlers to pay producers for their milk. The 
board would determine if a milk producer can receive a payment 
on tiie producer's claim of non-payment by a milk handler due to 
the handler's bankruptcy under Title XI oi'^the United States Code. 

Under H.R. 3762, a milk producer may receive 80 percent of the 
total amount unpaid on account of bankruptcy, but only for a 31- 
day period. I want to emphasize that fact. Yet more than 31 days 
may elapse between the initial date of nonpayment and the date 
on which a handler declares bankruptcy. Moreover, the bill does 
not provide a means for a producer to appeal the board's deter- 
mination, other than filing a civil lawsuit against the board. 

With regard to the financial failures of milk processors across the 
country, the Agricultural Marketing Service has only limited and 
incomplete information. The only information that we have relating 
to the financial failure of milk processors is when we authorize our 
milk market administrators to write off monies owed to the various 
producer settlement funds under milk marketing orders. 

From 1980 to date, our recovery on those producer settlement 
fund obligations averaged only 8.1 percent of the amount owed, for 
a total of $500,000 of the $6.2 million owed. 
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More specifically, information on those financial failures over our 
most recent 6-year period, from 1990 to 1996, is somewhat limited 
because the bankruptcies have not yet closed. However, we do 
know what the processors owed producers at the time of the bank- 
ruptcy petitions. 

For example, those bankruptcies include Finast Foods in Feb- 
ruary 1991, a total of $10 million was owed; Hawthorn Mellody, 
Inc., in February 1992, $13 million was owed; Foremost Dairies 
Northwest, in February 1991, $3.2 million was owed; Cumberland 
Farms, in May of 1992, $5.8 million was owed; Pine State Cream- 
ery Company, in March 1993, $990,000 owed; and South Eastern 
Dairies, Inc., in April 1994, About $973,000 owed. 

In closing, Mr. Chairman, I emphasize that the Department is 
certainly sympathetic to the vulnerability of dairy farmers when 
handlers face bankruptcy. This is an area that is deserving of our 
attention, and we appreciate the opportunity to appear before your 
committee today on this topic. We'd be very glad to answer any 
Questions that you might have. 

[The prepared statement of Mr, Hatamiya appears at the conclu- 
sion of the hearing.] 

Mr. GuNDERSON. Thank you very much for your concise state- 
ments. 

Mr. Dooley. 

Mr. Dooley. Thank you, Mr. Chairman. 

Mr. Hatamiya, we have an analysis of some of the States that 
have different arrangements, and it appears that one of the propos- 
als or policies which most States use in order to provide a level of 
producer security is dealing with the posting of a security bond, 
which a lot of States are using. 

I was just curious from the AMS perspective, would a national 
program focus more on that rather than going to a security trust 
fund? Why would one proposal be better than the other? 

Mr. Hatamiya. Again, it is the position of the Department that 
well work with the industry and consensus of what works best. 
And I think, Mr. Dooley, you pointed out there are a number of 
States that have existing programs that address this very problem. 
I think we need to more clearly review some of the benefits of those 
programs find determine if that should be implemented at a na- 
tional level. 

But zigain, our review of the current existing programs shows 
there are about seven different types — bond security is one, escrow 
accounts, trusteeships, prompt pay legislation, letters of credit or 
other forms of security. So, again, I'm not going to take a position 
whether one is better than the other, but we are willing to work 
with industry and this committee to determine which is best. 

Mr. Dooley. On the figure which is in terms of the security or 
producer fund is going — or the trust fund is going to be capped at 
$30 million, do you — and I haven't had a chance to discuss it with 
the authors of the amendment, how was that figure arrived at? 
And do you consider that figure adequate? In Califomia, we have 
a trust fund that is at $21 million. 

Mr. Hatamiya. Well, that's one of the issues that I think I 
touched upon in my testimony in regards of whether or not it ad- 
dresses the sufficiency of the amounts that might be incurred in 
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terms of collection. But based upon what our recent information is, 
and on what recent bankruptcy is, it probably would cover what I 
just outlined in terms of what is existing and what is owed to pro- 
ducers. 

But again, we can't anticipate what might happen in the future 
in terms of future bankruptcies. So that question is really — it's im- 
clear to me whether or not it is sufficient for the future. But under 
current existing information, we believe it is, 

Mr. GUNDERSON. Thank you. 

Mr. Smith, are you ready? 

Mr. Smith. Mr. Chairman, I would never say I'm not ready. 

Mr. GuNDERSON. All right 

Mr. Smith. I don't have a good evaluation of what different 
States are doing. I know in Michigan I introduced legislation, for 
example, on grain that gives the farmer the priority in case of a 
bankruptcy. Michigan has also been a^ggressive in areas of trying 
to assure that milk producers get their money if it's owed in the 
case of an insolvency. 

How many States have got dairy covered? How many States have 
got livestock covered with their own State laws? And help me un- 
derstand why it's necessary to expand a Federal law to have a 
checkoff to pay for insolvencies with dairies. 

Mr. Hatamiya. Mr. Smith, let me try to answer your first ques- 
tion on dairies on the number of States. We believe there are ap- 
proximately 25 States that have legislation that covers some kind 
of security to dairy farmers. And again, it varies, as I've just men- 
tioned in my previous answer, on me coverage that's provided for 
dairy farmers. 

Again, we're willing to take a look at whether or not some of 
those provisions are applicable on the Federal level, and we're will- 
ing to work with you and work with industry to determine what 
is best. 

Mr. Smith. Was there another comment? In terms of help me un- 
derstand, as a dairy farmer I never did quite understand the why 
such a large length of time in the requirements for the receiver to 
pay the producer. 

Mr. Hatamiya. If I could briefly summarize how a dairy producer 
is paid, and then I'm going to turn it over to my colleague, Mr. 
McKee, to get into more detail. 

At the end of the month, let's take for example this past month 
of June, effective June 30, as a dairy fanner, you would have re- 
ceived a partial payment for the first 15 days of that month based 
upon the Class III price from the previous month, which is the 
month of May. Then 15 days later, which would have been the 15th 
of July, youll receive a final payment which is based upon the 
blend price of the total amount that you shipped during the month 
of June. 

And thaVs the reason for the delay, because the handler can't de- 
termine what the appropriate price would be until after the fact. 
I'll let Mr. McKee describe it in a little bit more detail. 

Mr. SMiTH.And, Mr. McKee, why don't you describe why they 
can't decide within a plus or minus 15 to 20 percent deviation from 
what the price would be at the day of receipt. 
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Mr. McKee. Under the Federal milk orders, we make the price 
announcement on, generally, the 10th to the 12th of the month. So 
the final payment is coming from the handler to the producers in 
that order; m most of our orders it's required that the final pay- 
ments be made around the 17th to 19th of the month. 

Mr. Smith. What if we were to put in this law that 80 percent 
of the expected price would be paid within 5 days of receipt? 

Mr. McKee. It would be very cumbersome to know what the ex- 
pected price would be within a 5-day period after receipt by a han- 
dler of milk. Certainly, a mechanism could be constructed that 
way. But administratively, it would be pretty burdensome on the 
handlers. 

Mr. Smith. What's the difference from any one month to the 
next? What if we were to say 80 percent of uie previous month's 

Srice? Would that ever, to your knowledge and your experience, be 
!ss than the current month's price? 

Mr. McKee. Yes. In months when the price is going down, 80 
percent would be an overpayment In the months when prices are 
going up, handlers wouldn't have a problem meeting that obliga- 
tion. 

Mr. Smith. Wait a minute. Wait a minute. Eighty percent of the 
previous monUi's price would be an overpayment? Milk goes down 
in price more than 20 percent in 1 month? 

Mr. McKee. It could potentially be an overpayment of 

Mr. Smith. Has it ever, in your experience? 

Mr. McKee. No, it hasn't nad a drop of 20 percent in 1 month. 

Mr. Smith. Okay. So it wouldn't be a problem if we put into Uie 
law, then, that 80 percent of the previous month's price would be 
paid in 24 hours like we do in livestock. I'm just trying to move 
this down a little bit. I'm a little frustrated with the producer car- 
ng the responsibility for the interest on that money up to 44 
lays. 

Mr. McKee. Without thoroughly looking at your 24-hour or 4- 
day — the implications of that on the operations of milk coopera- 
tives, on the operations of handlers, I don't think I would be pre- 
pared to suggest that that would be something we'd want to move 
into without a thorough study. 

Mr.SMiTH. How would we go about studying that? 

Mr. McKee. We would have to take a look at, from a handler 
perspective, the operation of the handler in making payments as 
prompt as that We would have to take a look at it from the per- 
spective of producer cooperatives. 

Mr. Smith. Excuse me. Mr. Chairman, there is a lot I'd like to 
team. I mean, as we look at different commodities, and as we look 
at the PACA Act and the way we deal with repayment there, as 
we look at bonding or letters of credit the way we do in some 
States to assure payment, as we look at the fact that some dairy 
producers are going to be asked to pay a checkoff to cover the hie^- 
er risks of other dairy producers, where some co-ops distribute this 
milk and gain their own assurance of the solvency, it seems to me 
like we're sort of penalizing everybody to carry, if you will, Uiis 
kind of insurance when we just completed a process of deciding 
that in commodities we wouldn't require that farmer to pay for that 
insurance if he was willing to take the risk. 
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I hate to move out of the hole. Somehow it seems to me there 
is a middle ground without a total farmer checkoff, and I just 
throw that in for the record. 

Thank you, Mr. Chairman. 

Mr. GuNDERSON. The Chair would only point out that the assess- 
ment in the legislation in front of you was on the processor, not the 
producer. But I will also point out to my good friend from Michigan 
that the more he learns ahout this the more different positions he 
will come to appreciate, and recognize that like everything else in 
dairy there is never a consensus. 

Mr. Smith. If I may, I would also point out that the State sales 
tax in every State is an assessment on the seller and not the buyer. 
But, of course, we've seen how sales tax is added to your bill. 

Mr. GuNDERSON. We're not getting into that one. 

Mr. Peterson. 

Mr. Peterson. Thank you, Mr. Chairman. And I apologize for 
being late, but I was down at the White House trying to talk them 
out of the Northeast Daiiy Compact, so I was doing good work. 
[Laughter.] 

Mr. GuNDERSON. Were you successful? Do you have any an- 
noimcements to make? 

Mr. Peterson. Hard to tell. It's hard to tell. But we let them 
have it anyway. [Laughter.] 

Mr. Peterson. I'm trying to figure out why we're doing this. I 
mean, maybe I'm missing something, but I haven't had anybody in 
my area tfiat has complained about this. And I think we have a 
law — ^if I recall correctly, when I was in the State legislature we 
did this in Minnesota and we created the damndest mess that you 
have ever run into. And it took us years to straighten it out, and 
I think now they're at a point where it works pretty good. 

What I'm tiying to figure out is how does this square with what 
we're doing in all of these other areas? I mean, we're trying to 
move more responsibility to the States, tiying to move welfare to 
the States, trying to move Medicaid, and now all of a sudden we're 
going to take and it looks to me like screw up States that are doing 
things ri^t for I don't know what reason. 

This bill apparently preempts all of these State laws so that 
there will now be a Federal program, and you have to do this the 
way the Federal Government says? How does that square with ev- 
erything else that we're doing? 

Mr. GUNDERSON. Very good question. First of all, I'd point out 
that Section 104 of the bill in fi-ont of you literally permits a State 
to make payments into the new Federal fund from its existing 
State fund in lieu of assessments on the processors in that particu- 
lar State. So we've tried to figure out how to balance those two. 

Why is this legislation in front of you? 1 think you will hear from 
a witness later on who literally was the victim of the lack of this 
kind of protection in the State of Washington, 

Second, I think what we're 

Mr. Petekson. Mr. Chairman, if I could 

Mr. GUNDERSON. If you'd let me finish and then I'll give you 
plenty of time. The reality is that we are moving to a deregulated 
national, if not international, dairy economy. I think everyone in 
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the room will agree that there will be much greater financial risk 
in this industry in the future than there has been in the past. 

The question is, as we move forward, ought there be some kind 
of protection for dairy producers the same way we attempt to pro- 
vide protection for poultry producers, livestock producers, and oth- 
ers in the industry? And that's the question that we have to ask 
here today. 

Mr. Peterson. Well, yes. My sense is that there's more of a need 
or pressure from the cattle side of things than there is from the 
dairy side of things. It almost seems like the dairy got thrown into 
this. 

I've sat through I don't know how many hundreds of hours of ne- 
gotiations trying to work out the Medicaid thing with the governors 
and everything and what we ended up trying to do was to create 
a Federal guarantee of a State entitlement, to try to find the mid- 
dle ground. 

Instead of setting up a Federal program, why wouldn't we put a 
mandate on the States that they provide this kind of program and 
let them do it? And send the money along with it to set it up, rath- 
er than try to preempt everything and set up a Federal program. 
It just seems contrary to everything we're doing. 

Second, I'm not convinced that we're going to do this right. I 
think my judgment or my experience when we try to set up these 
Federal pfoerams is that we're more likely to screw it up than to 
do it right. Did anybody look at setting some kind of a State man- 
date, and if the State has a law, fine, if they don't that they have 
to set one up? Couldn't we solve the problem that way rather than 
setting up a Federal program? 

Mr. GuNDEHSON. We have, since 1984, looked at almost every op- 
tion we could figure out to deal with this issue. And as I said ear- 
lier, we are consistent in suggesting that there is no more of a con- 
sensus today than there was in 1984 as to what is the right way 
to do it. 

I would suggest that, unfortunately, the lack of a consensus 
mi^t provide you with a reason why we need to do something in 
the future, and that as dairy becomes much more deregulated, as 
there is not an automatic formula, an automatic floor, et cetera, I 
think you are going to witness those kind of financial disasters in 
the future. 

We can either say we did it ahead of time and we had a solution, 
or we can respond to that unfortunate situation when it occurs in 
the future, whichever becomes the wish of the committee. 

Mr. Peterson. But couldn't you accomplish the same thing by 
having the States be required to provide this 

Mr. Smith. Would the gentleman yield? How would that work? 
We send our milk down to another State, and so that's part of 
where the complication comes in. 

Mr. Peterson. Well, but in Minnesota we have protections, and 
that is going to be for anybody that does business in the State, not 
just producers that live in Minnesota, as I understand the way it 
works. I just think that most of the States have laws that work al- 
ready. 

So rather than screw them up, why not just put a requirement 
on it. If there's a problem in Washington, why don't we require 
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that Washington have some kind of a similar law and mandate 
them do it. That's what we were trying to do with Medicaid. 

We were trying to get rid of the Federal entitlement but keep it 
at the State level, and try to have the Federal Government be the 
one that enforces the State providing that Federal entitlement. We 
could do the same thing here, it seems to me, and it would be more 
consistent than what we're trying to — I mean, with everything else 
we're trying to move that direction, here all of a sudden we're going 
to go the other way. I mean, I don't know how Vd go home and sell 
that to people, you know? 

So unless 

Mr. GUNDERSON. Do you have any questions for the witnesses? 

[Laughter.] 

Mr. Peterson. Well, I don't know. I mean, are you guys — think 
that this is something we should be doing? 

Mr. Baker. I think you're on the right track on the dealer trust 
part of it. Now, I can't speak to the other. I don't know. I have 
never milked any cows, but I have lost money dealing with dealers 
and you're on the right track there. I'd like to make &at comment. 

Mr. Petehson. Do you mean in terms of 

Mr. Baker. The livestock dealer trust part of this bill. 

Mr. Peterson. We need that. 

Mr. Baker. We need that 

Mr. Peterson. Yes. Well, that could well be. But again, why 
couldn't the States, why couldn't we, rather than set up a Federi 
law, why couldn't we just make sure that every State has an ade- 
quate response to this? 

Mr. Baker. We're asking for the dealer trust to be an amend- 
ment to the Packers and Stockyards Act, which is covered under 
the Federal law. 

Mr. Peterson. Well, I understand. But, I mean, why couldn't we 
do this the other — why couldn't we have the States do this? Can 
you tell me what — I mean, you must have a lot more confidence in 
the Federal Government than my constituents do, or even I do. I 
mean, frankly, we'll probably screw this up by the time we get done 
trying to implement it and youll be back here complaining that it 
didn't get done right. 

Mr. Baker. Number 1, you won't get the States to all agree to 
it And No. 2 is 

Mr. Peterson. Well, I mean, I think there's ways we could force 
them to do this. 

Mr. Baker. Under the dealer trust? 

Mr. Peterson. Well, we could pass some kind of provision that 
if they don't comply we're going to take away — some Federal bene- 
fit. There are ways we could force them to do this, 

Mr. Baker. We presently have two successful examples on trust 
issues already that are working for the benefit of the producers, 
and we'd like to have this third one to cover the livestock produc- 
ers. We have two successfiil ones already, with our livestock — with 
the packer trust and the poultry trust that we administer. 

Mr. Peterson. Well, but you're 

Mr. Baker. And they're successfiil. 
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Mr. Peterson, But in those cases you're dealing with a very few 
people, right? I mean, the packers, there aren't veiy many packers 
left, are there? 

Mr, Baker, Yes, sir. There are several packers. 

Mr, Peterson. How many are there? 

Mr. Baker. How many packers and dealers? What, 500 total? 
There are 2,600 or 2,700 that file reports with us. 

Mr, Peterson. Right, 

Mr. Baker, But there are numerous entities that deal with them, 
and there are many individuals that deal with those packers. I 
wouldn't have any idea how many individuals deal with those pack- 
ers that are covered under the packer trust. 

Mr. Peterson. Well, does this bill cover, for example, Uie sales 
bams in my area? 

Mr. Baker. Every one of them I've talked to in your State, sir, 
is for this bill on the dealer trust. 

Mr. Peterson. Yes. But it would cover the sales bams and all 
of these other people that are 

Mr. Baker. That would add protection to the livestock markets, 
yes, producers and the livestock markets. 

Mr. Peterson. But, they may be for it, but I guess I'm not con- 
vinced yet that there is a need for it in Minnesota. 

Mr. Baker. Well, in the case of Minnesota, last year one dealer 
failed better than $8 million. I think they'll be able to write off 
their loss of better than $5 million in that State, and many of the 
people in that area are drastically hurt fineuicially because of it. 

If we had had dealer trust I can't sit here and say we'd have re- 
covered 100 percent of it, but we would have recovered a lot more 
than what was recovered, a high percentage, probably 75 to 80 per- 
cent. 

Mr. Peterson. What failed? Was it a sales bam or do you know? 

Mr. Baker. It was a dealer, livestock market dealer purchasing 
from producers and sale bams, auction markets and all. 

Mr. Peterson. Well, I guess I don't know that much about this, 
I just am reluctant to create another Federal system. You're going 
to have to convince me that this is a big enough problem No. 1. 

Number 2, this whole idea that somehow or another people doing 
business should not pay attention to the financial condition of who 
they're doing business with, somehow or another the Federal Gov- 
ernment should protect them, for them not checking on things 

Mr. Baker. We're trying to create a trust. Congressman, that the 
individual gets protecuon, and we have tried to administer. But we 
have no funds put into it at the Federal Government's expense, ex- 
cept in the administration of it. 

Mr. Peterson. Oh, I understand that. But I've gone way over my 
time. Ill have to learn more about this. 

Mr. Gunderson. All right. Mr. Hatamiya, you indicate in your 
testimony that it's critical to consider the impact on States with ex- 
isting security funds. What other issues do you think we ought to 
consider on States before we deal with this? I mean, we talk about 
the fact that States have the ability to use their existing funds to 
pay their assessments. Help us. What other issues might you think 
we ought to look at here? 
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Mr. Smith brought up the issue of interstate shipment of milk 
and how that would or would not be protected. 

Mr. Hatamiya. Well, Mr. Chairman, I really think that we have 
to take a close look at — and again, I think it was pointed out by 
other committee members — what State programs are truly working 
and how effective are they, and is there truly a need for nationtu 
scope on this. Again, that's some of our concerns, and not to say 
that again, we are veiy supportive of making sure that when there 
are bankruptcies occurring that those dairy farmers are protected, 
just like in many of our other programs. 

Mr. Baker oversees, as he mentioned, the poultry and the packer 
trusts. I oversee the PACA, the Perishable Agricultural Commod- 
ities trust, and we have had experience where that has protected 
fruit and vegetable commodity dealers as well as producers, in 
terms of banltruptcies. So we believe there are effective ways of 
doing this. We're juat not sure if there are other things. 

I'm going to ask Mr. McKee, I'm not sure if there are other issues 
in terms of the existing State proCTams that could be brought to 
bear in this le^slation tnat may make it more effective. 

Mr, McKee. Mr. Chairman, honestly, we haven't taken a thor- 
ough review of the States and what they provide. The cursory re- 
view that we've done over the past week to 10 days would indicate 
that there is a plethora of items out there, that there are a mix- 
mash. It depends upon which State you live in how much protec- 
tion you have. 

Under the Federal Milk Order Program we have some payment 
provisions, however, that doesn't offer the kind of protection that 
one needs during a bankruptcy. Mr. Hatamiya brought up the 
need — certainly, back in 1990, 1991, 1992, there were a large num- 
ber of bankruptcies in the dairy industry under the Federal Milk 
Order Program that impacted several thousand dairymen. 

The last couple of years we haven't had that number of bank- 
ruptcies, 80 I think that factor needs to be looked at as well. Seem- 
ingly, when one bankruptcy occurs now it touches many dairymen 
and involves a great amount of dollars because of the size of han- 
dlers. But I don't know if we can construct an effective mechanism 
to deal with that eventuality because of the structure of the indus- 
try. 

Certainly, we have concerns. We want to make sure that dairy- 
men are paid what they are due when handlers go bankrupt. But 
I don't know if we have the answer for that. 

Mr. GuNDERSON. If you did, it might be unique. Let me see if I've 
got this correct. USDA supports the livestock trust part of this bill. 
You probably do not support the dairy reserve fund. 

Mr. Hatamiya. Let me clarify that. We had concerns with the 
dairy reserve fund, as 1 think I expressed those. If some of those 
are addressed, we could support it. 

Mr. GUNDERSON But do you prefer a dairy trust over a reserve 
fund? 

Mr. Hatamiya. Again, referring back to the previous comment I 
made, Mr. Chairman, about we have existing experience dealing 
with trusts, and the applicabilitv and the positive results that have 
been determined from mat. We have experience there. 
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I want to refer back to the previous comment I made, too, is that 
we want to work with the industry to determine what msJies the 
most sense. And so we're not prepared today to say that the dairy 
trust is better than the reserve fund. We need to take a close look 
at the various aspects of all of them. 

Mr. GuNDERSON. There are some serious financial implications of 
doing a dairy trust tbeui other elements of the industry, which is 
why I think over the evolution of this discussion we have seen a 
movement towards a reserve fund, not that people like that but 
they like that better than a dairy trust. 

Mr. Hatamiya. Right, Mr. Chairman, I think you point that out. 
I know there was major opposition to previous attempts at the cre- 
ation of a dairy trust, and that's why we are willing to take a look 
at the reserve fund and how it might be best worked to determine 
if there are positive aspects. 

Again, it is all based upon whether or not it C£in benefit the dairy 
producer who is affected by the bankruptcy, and that is our m^or 
goal, and we want to work with you to provide that benefit. 

Mr. GUNDEHSON. Well, I wish it was that simple. I can develop 
a bill that protects the dairy producer quickly, but it's going to be 
at the expense of other elements of that industry that aren't going 
to be very comfortable with that, or they're of the financial industry 
that's not going to be very comfortable with that. 

So the question is, does the trust concept, which USDA seems 
most comfortable with on a number of other issues, how do you 
overlap that on the unique structure of the dairy industry? And if 
you don't do that, then is there a legitimate Federal response? If 
there is not a Federal response, then the question gets to Mr. Pe- 
terson, which is is there some kind of a minimum Federal mandate 
that ought to be required of States that participate in the Federal 
order system, or something like that? I mean, how do we bring this 
down? 

And as I said earlier, we don't need to do this now. We can wait 
until in a deregulated dairy economy we have a bigger catastrophe, 
and we have an emergency meeting of this subcommittee to deal 
with it. I mean, that may be where this thing ends up. 

I would think it would be in all of our interest to see if there is 
a consensus before we get to that point. 

Mr. Hatamiya. Mr. Chairman, we don't have a crystal ball on 
what the future holds for the dairy industrv. I don't have an an- 
swer for you. I wish I could tell you what's tne best protection that 
can be applied. 

Again, we're busily in the process of changing the Federal mar- 
keting order system, and we'll have to take a look at that change 
as well as the coverage that you propose here and what makes the 
most sense. But again, I don't have that answer, and I don't know 
if anybody does at this stage. 

Mr. GuNDERSON. Okay. Any other questions for the panel? Mr. 
Smith? 

Mr. Smith. Mr. Chairman, I apologize, I am going to have to 
leave, and then 111 be gone about a half hour and then be back. 

Mr. GUNDERSON. So you're going to use up our time and leave. 
Is that what you're saying? 



d by Google 



17 

Mr. Smith. No. Just so I'm going to just interrupt this committee 
to ask a question. For the dairy aspects of helping assure p^ment, 
if tjhere were a shorter turnaround period for payment, or if co-ops 
or individual producers could require a bond or a letter of credit to 
cover the lag time of payment, would other legislation be as nec- 
essary or even necessary at all? 

In other words. No. 1, if there were a requirement that tiie farm- 
er received a substantial amount of the expected payment within 
4 or 5 days of shipment, would there be a need for other consider- 
ations to assure payment? Is the lag time the main reason why 
we're looking — and, Mr. Chairman, next year I suspect we can call 
you up to give some of these answers because your response to this 
IS probably as good as anybody's. 

Is that the main reason that we are looking at this issue, because 
the lag time complicates and increases the probability that the 
farmer might not get paid in case of a bankruptcy or msolvency, 
or anything else? Is the lag time the main reason tiiat we're con- 
cerned with this? 

Mr. GuNDERSON. I think there are two reasons that we are con- 
cerned, because there are a number of States, first of all, that have 
no State protection. And as you indicated earlier, in the increasing 
interstate shipment of milk that becomes a more difficult and, 
ft-ankly, a higher risk issue to deal with. 

Second is the inconsistency of those State protections and wheth- 
er tfiere ought to be with milk, as there is obviously with fresh 
vegetables, with the poultry, the livestock, et cetera, whether there 
ou^t to be any kind of a consistent 

Mr. Smith. I mean, we've got a lot of livestock dealers that ship 
their livestock every day, and every day they get a check being 
paid for that livestock. "Riere's a 24-hour turnaround time for live- 
stock. If that was the case in dairy, it would substantially reduce 
the risk of that dairy farmer not getting paid. 

If federally maybe, as we've done in Michigan, in case of a bank- 
ruptcy or insolvency we put the producer at the top of the list — 
didn't you introduce a bill like that once? We put the producer at 
the top of the list in case of an insolvency or bankruptcy, and I 
know the bankers and the financial institutions get all snook up. 

Mr. GuNDERSON. They aren't the only ones. If you think this is 
controversial, you ought to see that. 

Mr. Smith. Well, fliat's the law we passed in Michigan while I 
was chairman of the Agriculture Committee there. So Fm familiar 
with the controversy. 

Thank you, Mr. Chairman. 

Mr. GUNDERSON. If the gentleman from Michigan wants to intro- 
duce a bill requiring 24-hour payment for fluid milk, I invite him 
to do so. 

Mr. Smith. Well, I'll amend this bill if we're going to go ahead 
with this bill. [Laughter.] 

Mr. GUNDERSON. Any other questions? If not, thank you all very 
much. 

Mr. Baker. Thank vou, Mr. Chairman. 

Mr, GuNDERSON. Let us now invite panel No. 3, Mr. Thomas 
Cook, vice president for government affairs. National Cattlemen's 
Beef Association; Ms. Nancy Robinson, associate manager, govem- 
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ment and industry affairs, from the Livestock Marketing Associa- 
tion; and Mr. William Knill, president, Maryland Farm Bureau 
Federation, on behalf of the American Farm Bureau. 

All right. Mr. Cook, you're welcome to begin. As I told other pan- 
els, your entire statements will be made part of the record. 

STATEMENT OF THOMAS M COOK, VICE PRESIDENT FOR GOV- 
ERNMENT AFFAIRS, NATIONAL CATTLEMEN'S ^EF ASSO- 
CIATION 

Mr. Cook. Thank you, Mr. Chairman. I've got a very short state- 
ment, and 111 be brief. I do want to thank you and the subcommit- 
tee for the opportunity to present this testimony regarding the es- 
tablishment of a livestock dealer trust. 

The National Cattlemen's Beef Association supports the provision 
in H.R. 3762 which establishes a livestock dealer trust for the ben- 
efit of sellers of livestock to dealers and market agencies buying on 
commission. The NCBA and its predecessor organization, Uie Na- 
tional Cattlemen's Association, has had policy for several years 
seeking a livestock dealer trust. 

We have worked closely with the House Agriculture Committee 
stfiff, and before that the Senate Agriculture Committee staff, and 
coordinated with interested parties in the livestock industry to for- 
mulate a bill that meets our needs in establishing such a livestock 
dealer trust that is spelled out in this bill. 

H.R. 3762 would amend the Packers and Stockyards Act to es- 
tablish a statutory trust for the benefit of sellers to dealers and 
market agencies buying on commission. There already is, as stated 
before, a packer trust and a poultry trust that have been success- 
ful. There is no similar trust protection for livestock sellers when 
they sell to a dealer or a market agency buying on commission. 

The livestock dealer trust provisions in H.R. 3762 would require 
livestock inventories and accounts receivable due from the sale of 
livestock to livestock dealers and market agencies buying on com- 
mission to be held in trust imtil all unpaid cash sellers have been 
paid in full. This provision also protects legitimate third party buy- 
ers from being impacted by a failed dealer or being subject to the 
trust. 

The NCBA does not have a position on the dairy industry secu- 
rity reserve fund provisions of H.R. 3762. However, we are hopeful 
that agreement can be reached by the interested parties in this 
provision so H.R. 3762 can move swiftly through the legislative 
process. 

We thank the chairman of the Agriculture Committee and the 
chairman of the Livestock, Dairy, and Poultry Subcommittee for 
their assistance in introducing this legislation and conducting these 
hearings. Thank you very much. 

[The prepared statement of Mr. Cook appears at the conclusion 
of the hearing.] 

Mr. GUNDERSON. Thank you. 

Ms. Robinson. 
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STATEMENT OF NANCY ROBINSON. ASSOCIATE MANAGER, 
GOVERNMENT AND INDUSTRY AFFAIRS. LIVESTOCK MAR- 
KETING ASSOCIATION 

Ms. Robinson. Thank you, Mr. Chairman, for the opportunity to 
appear before the subcommittee to voice the livestock marketing 
sector's support for legislation establishing a livestock dealer trust. 

I am Nancy Robinson, associate manager for government and in- 
dustry affairs for the Livestock Marketing Association. 

The LMA is a national trade association representing 1,200 live- 
stock markets, dealers, and affiliated businesses tJiroughout Uie 
United States and Canada. LMA, as you are aware, supported the 
dealer trust amendment as adopted by the Senate in the 1996 farm 
bill. 

Therefore, we are supportive of the Dairy and Livestock Producer 
Protection Act of 1996 being considered here today. Also, we appre- 
ciate Senator Pressler's introduction of a similar bill in the Senate. 

As the members of the subcommittee know, the face of the live- 
stock industry has changed dramatically over the past quarter of 
a century. During that period, we witnessed the rise in enormous 
growth of the commercial feeding industry. As the feedlot sector 
grew, so did the number and importance of livestock dealers as 
marketing agents for feeder cattle into those feedlots. 

Along with more dealers, unfortunately, we also had more dealer 
transactions going bad with many sellers of livestock left unpaid 
for their labor. Over the years, a number of protections for the live- 
stock seller who does business with a dealer were built into tiie 
current law. 

These protections include such things as requiring livestock deal- 
ers to be registered with the Grain Inspection, Packers and Stock- 
yards Administration, paying promptly for their livestock pur- 
chases, and retaining a bond to protect the seller's proceeds in the 
event a dealer fails to pay. 

With all of these measures, however, the law still fails to provide 
sufficient protection for the livestock producer or other market 
agencies in the event a dealer becomes insolvent or fails to pay for 
livestock received. We believe a dealer trust will give the additional 
measure of protection to the sellers of livestock that is needed in 
the industry today. 

As you've heard, the dealer trust would be very similar to the 
packer trust currently provided for in the Packers and Stockyards 
Act. Under a dealer trust, the livestock inventories or proceeds 
fipom the sale of livestock by a dealer would be held in trust imtil 
fiill payment has been received by all unpaid sellers. 

We should add a caution here, however. The very way in which 
a dealer operates makes it unlikely that the trust can act quickly 
enough to capture and pay out the full amount lost by all sellers 
in every transaction. Since a dealer buys for his own account, he 
or she will necessarily turn over their inventory very quickly. Also, 
once a dealer be^ns to fail flnancially, it is likely there will be lit- 
tle bankable proceeds remaining from their livestock sales. 

Therefore, the dealer trust should not be seen as a fool-proof 
remedy but only an additional tool in the protections afforded to 
livestock sellers under the Act. 
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Last, we are hopeful that an effort to take a more comprehensive 
look at other needed reforms of the Act will not end with this legis- 
lation. In fact, LMA has long advocated consideration of a payment 
protection fund similar to that being considered in the dairy trust 
provisions of this bill and used in several provinces in Canada as 
a more effective means to protect the proceeds of livestock sellers 
in this country. 

Unquestionably, some fairly dramatic structiu'al changes have 
occurred in the livestock industry over the past 25 years. However, 
during that same period only modest changes have been made in 
the Act in addressing; those changes. For instance, the largest live- 
stock marketing entities today — commercial feedlots — are not even 
covered under the Act. 

These factors, along with recent questions about packer con- 
centration and the development of ever new livestock marketing 
tools, i.e. electronic marketing, brings the relevancy and currency 
of present law into serious question. Thus, we strongly urge the 
subcommittee to return to this subject as soon as possible in the 
remaining days of this session or in the next Congress. 

If time permits, Mr. Chairman, I now would like to enter into the 
record a very short statement on behalf of our sister marketing or- 
ganization, the National Livestock Producers Association. 

Mr. Chairman and distinguished members of the Livestodc, Dairy and Poultry 
Subcommittee, on behalf of the member cooperatives of the National Livestock Pn- 
ducers Association, which represents some 240,000 livestock producers Nationwide, 
I relay to you our strong support of the creation of a livestock dealer trust provision 
under the Padiera and Stockyards Act. 

The Packers and Stockyards Act, and the rules and regulations promulgated 
under it, afTord livestock producers a great deal of financial protection in the form 
of pnimpt payment for their livestock and fair marketing practices. Sellers of live- 
stooc U> a re^stered market agency or packer are fairly well assured that they will 
receive payment for that livestock as a result of various protective measures in 
place, such as bonds, financial strength requirements, and in the case of a packer 
the packer trust provision. 

Livestock sellers to a registered dealer, on the other hand, have much less assur- 
ance of payment, other than an inadequate bond and peiiiaps a few assets the deal- 
er may have. The creation of a livestock dealer trust would help rcmeily this situa- 
tion, as it would hold the dealer's livestock in trust for the benefit of the unpaid 
seller first. 

The packer trust, which has been in existence for quite some time, has proven 
to be an effective vehicle for the payment of livestock, and it only seems logical that 
the same protections should be in place in regard to dealers. Again, we strongly sup- 

Brt the creation of a livestock dealer trust and urge you to favorably consider legja- 
.ion which would accomplish this safeguard. 
Sincerely, Scott Stuart, CEO, National Livcstodi Producers Association. 

That completes my statement, Mr. Chairman. I'll be glad to an- 
swer any questions you may have. 

[The prepared statement of Ms. Robinson appears at the conclu- 
sion of the hearing.] 

Mr. GUNDERSON. Thank you very much. 

Mr. Knill. 

STATEMENT OF WILLIAM KNILL, PRESIDENT, MARYLAND 
FARM BUREAU FEDERATION, ON BEHALF OF THE AMER- 
ICAN FARM BUREAU FEDERATION 

Mr. Knill. Thank you, Mr. Chairman. Chairman Gunderson and 
members of the subcommittee, my name is William Knill. I am 
president of Maryland Farm Bureau Inc. I am a cattle producer 
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and a former dairy producer, I am pleased to provide you with the 
comments of the American Farm Bureau Federation on the Dairy 
Livestock Producers Protection Act of 1996. 

AFBF represents over 4V'2 milhon members nationwide, including 
the m^ori^ of the Nation's dairy farmers and livestock producers. 



American Farm Bureau has long sought ways to increase security 
for dairy producers. We have worited with you, Mr. Gunderson, and 
other members of the subcommittee over the past several years in 



attempting to find a way to address this issue through the Packers 
and Stockyards Act and other legislation. 

We are keenly aware of the problems faced by producers when 
their milk handler declares bankruptcy. Dairy producers in all re- 
^ons of the coimtry have seen the future of their farms placed in 
jeopardy when faced with the loss of imywhere from several days 
to over a month's worth of income from their milk sales. 

Given the current price volatility of dairy products, and the prob- 
ability that this volatility will continue as we move to eliminate the 
price support program, producers are at an increased risk of such 
loss in the future. 

While the most devastating impact on the producer, it must also 
be noted that a bankruptcy nas a significant impact on the local 
businesses where the aJFfected producers normally purchase feed 
and other supplies. Action is needed to address this problem area 
before it becomes larger. The supporting industries in a rural com- 
munity is dependent on these other industries, and it has lui im- 
pact on them also. 

Several States have sought to protect their producers from such 
monetary losses. A variety of approaches have been tried, but many 
States still have no syst. .n in place. Existing State programs range 
from being quite successfiil to some of rather limited value to the 
producers. 

American Farm Bureau policy states: 

We support a national dairy plant security pn^ram to enhance a producei'a abil- 
itv ta recover losses due to uie financia] failure of milk handlers or cooperatives. 
All of those procuring milk from producers should be included in the program. We 
urge that those procuring milk from producers pay more promptly. Producers should 
also have a priority lien on their milk. However, we oppose creation of a mandatory 
fund financed by a checkofTon dairy fanners to guarantee milk checks. 

As you can see ft^m our policy, and from past actions, AFBF 
strongly supports increased producer security. However, we must 
express concern over provisions in the proposed legislation that 
would preempt all State and local programs. In cases where pro- 
grams are in place that provide adequate protection to producers, 
the option should be provided for those States to opt out of the na- 
tional program. 

Adequacy of the existing State programs should be determined 
by independent review of the programs. In cases where adequate 
prc^ams exist, producers should be allowed to vote on whether to 
maintain their existing program or participate in the national pro- 
gram. Along with the opportunity to maintain existing programs, 
there would need to be a provision for producers in a State who 
vote to remeiin outside the national program. This provision would 
not allow for recourse to recover fiiture losses from uie fund. 

You will note that our policy also opposes creation of a manda- 
tory fund financed by a checkofi* on daiiy farmers to guarantee 
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milk checks. We appreciate the fact that the proposed legislation 
specifies that the money collected for this fund is to have no efTect 
on producer prices. We would ask that this be monitored closely to 
ensure that there is no adverse afTect on producer milk prices. 

Regarding Title II of the proposed legislation, "Statutoiy Trust 
for livestock Sellers," AFBF strongly supports the language in- 
cluded. Our own policy states, "We support amendments to the 
Packers and Stockyards Act to extend prompt payment require- 
ments to the wholesalers and retailers of livestock products. We 
support incorporation of a dealer trust provision to the Packers and 
Stockyards Act." 

Ana also, The bonding requirement for livestock dealers Eind 
packers should be reviewed on a regular basis and reflect the vol- 
ume of the maximum financial exposure to producers and/or their 
brokers and then be made available to the public." 

We urge the committee to move forward with the provisions on 
the trust for livestock sellers as rapidly as possible. If need be, this 
should be done in separate legislation. Given the current severe 
economic problems faced by livestock producers, it is critical that 
producers be provided with assurances that they will be paid for 
the animals they sell. 

Mr. Chairman, thank you for the opportunity to make these com- 
ments. Farm Bureau members appreciate your interest in provid- 
ing greater certainty that producers will be paid for the food that 
they produce. 

Thank you. 

[The prepared statement of Mr. Knill appears at the conclusion 
of the hearing.] 

Mr. GxJNDERSON. Thank you very much. 

Mr. Volkmer, 

Mr. Volkmer. I only have a question. Mr. Cook, I understand 
your strong support for the legislation. I think it will help solve 
some problems out there. Ms. Robinson talked very briefly about 
perhaps we should look at other thines to try and assure that pro- 
ducers receive their payment. This helps a great deal, but it doesn't 
necessarily, in mv mind, assure that producer as against a market 
agent or dealer who just isn't honest. Does it? 

Mr. Cook. Well, I think this goes in that direction. I mean, I 
think this is a tool in that direction. 

Mr. Volkmer. I agree with that. But it's not 100 percent. If he 
takes livestock and gets rid of it real fast, and takes the money and 

f[Oes, then nothing in here is going to help anybody. If all of his 
ivestock, and he has no other assets, there is nothing in here that 
is going to protect those producers, is there? 

Mr. Cook. That is true. Under this — what it is it's going to try 
and seize all of the accounts receivable and the inventorieslie has. 
-And that, as Ms. Robinson said, is not going to be 100 percent — 
could not be 100 percent of the loss. But it is a step in the right 
direction. 

Mr. Volkmer. Ill agree with that. It's an improvement. There is 
no question about that. And it should be very helpful. 

Ms. Robinson, you mentioned — what exactly are we talking 
about? 
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Ms. Robinson. Mr. Chairman, in a couple of Canadian provinces 
they have something similar to what you're looking at here in 
terms of a reserve fund — we call it a payment protecUon fund — in 
which there is an assessment on dealers, markets, packers, or 
whatever, that goes then into a fund. And then, when there is an 
insolvency or a failure to pay, monies are drawn from that fund. 
They have been very successAil. Obviously, we have a lot larger 
livestock industry in this country than in those provinces of Can- 
ada. 

But we certainly have been trying to take a look at it in terms 
of how it might provide full protection versus some of Uiese 
bandaid kinds of approaches that we've seen before. 

Mr. VoLKMER. Now, that fund is by not the producers, but by the 
people who are buying. 

Ms. Robinson. Most of the funds in Canada are, right, on those 
who are buying or market agencies. 

Mr. VoLKMER. Market agencies, right. 

Ms. Robinson. Acting as a commission agent, or whatever. 

I Uiink one of the funds did have the assessment on producers 
for a short time, but then withdrew that. Most of them started out 
as much as 25 cents per animal. But when the funds grew very 
quickly they were able to drop them down to 5 cents or zero. 

Mr. VoucMER. All right. I have no further questions. 

Mr. GUNDBRSON. Mr. Peterson? Mr. Etooley? Then I guess it's my 
turn. 

How do you all feel about the applicability of the statutory trust 
for livestock dealing only with dealers and market agencies with 
purchases exceeding $250,000? Anybody have a problem with that? 

Ms. Robinson. Mr. Chairman, from the market agency stand- 
point, because many of our livestock markets get taken, as some 
might say, by dealers, we — of any size, we would like to see that 
dropped to zero. But we are willing to compromise at that level. 
But quite honestly, we think all dealer transactions should be cov- 
ered under this, regardless of the amount. 

Mr. GUNDERSON. Any other problems? 

Mr. Cook. Well, Mr. Chairman, that number is a compromise out 
of the Senate side. The administration's initial proposal was a 
$500,000 exemption, and for practicality and in order to com- 
promise that's what we came up with. 

Mr. GUNDERSON. Mr. Knill? 

Mr. Knill. Yes. I would seem to think that the $500,000 would 
be a compromise that would be addressing the most serious prob- 
lems. Thank you. 

Mr. GUNDERSON. How do you all feel about the provisions ex- 
empting bona fide third party buyers from the provisions of Uie 
trust? 

Mr. Cook. That's something that we felt strong about with some 
of our members, Mr. Chairman, because in the poultry trust when 
you go to the packer you're at the end of the route. But in the live- 
stock industry, you've got livestock producers dealing with — the 
animals have another phase, shall we say. 

So we wanted to protect a legitimate buyer who bou^t, paid for, 
received receipt for those animals, having ihem be subject to the 
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trust if there was default. And we feel that this is good language 
that clarifies that. 

Our iriends at the Department indicated that that was already 
implied in the other trusts, but our members felt very strong that 
if it's implied it might as well be stated. So we felt — that's a very 
strong position for our members, that there is that clear protection 
for Uiird party buyers. So thats a very strong provision for our 
membership. 

Mr. GuNDERSON. Any other comments on that question? 

Ms. Robinson. We also support that. 

Mr. GuNDEHSON. Mr. Knill, if I understood your testimony cor- 
rectly, you certainly want to protect the State prerogatives to the 
degree possible that they have programs in the dairy security area. 
Is that correct? 

Mr. Knill. There seems to be State programs that probably are 
adequate, and maybe the producer should have the option of at 
least staying with the State program or going with the national 
program. 

I will indicate that a State program alone, in lots of cases, would 
not have sufficient funds because of the movement of milk across 
State lines. A national fund would seem to have the monies nec- 
essary to take care of sat issue, where an individual State mi^ht 
not, depending on the base of the company involved, the handling 
conrpany. 

Mr. GuNDERSON. Part of our challenge in solving the dairy secu- 
rity issue is that everybody thinks there ought to be a solution that 
they don't want to be a part of. I mean, if you exempt all existing 
State programs, if you exempt — by a certain size level, if you ex- 
empt certain States such as California, if you exempt cooperatives, 
pretty soon you've got a national program with really no players. 

Mr. Knill. Yes. 

Mr. GuNDERSON. Then we've got to go back to the question and 
say, all right, are we better off literally, as Mr. Peterson suggested, 
defining some minimum standards that States have to develop in 
their programs? 

Mr. Knill. I think possibly by allowing the producers to make 
this decision, looking at their protection and where it would be in 
their best interest, I would rather not pass judgment one way or 
the other, but I know exactly what you're talking about, and we 
also have those concerns. But at the same time, to protect the indi- 
vidual States' opportunity, the producers in those States, to at least 
voice their opinion on it. 

Mr. GuNDERSON. Yes. My concern is I don't think it is realistic 
or fair to design a Federal program that in the end says to five or 
six private processors, "You alone are going to be the financial con- 
tributors to a Federal security fiind." I mean, that's not a viable so- 
lution, I don't think, to this when we get all said and done. 

Mr. Knill. It would appear not, yes. 

Mr. GuNDERSON. Thank you all very much, if there are no more 
questions, for your presentations. 

Mr. GuNDERSON. And now we'll go on to a bit more of a discus- 
sion on the most difficult part I think we're facing here today — 
that's the dairy security. Mr. James Barr, chief executive officer. 
National Milk Producers Federation; Mr. Michael Yeager, Deer 
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Park, WA; Mr. James Satori, president, S&L Cheese Corporation, 
representing the National Cheese Institute; Mr. Robert J. Kosman, 
vice president of operations for Kroger Company, representing the 
Milk Industry Foundation; and Ms. Rachel Kaldor, legislative di- 
rector, for the Dairy Institute of California. 

Mr. BaiT, as always, welcome back to the committee. When you 
are ready, you may proceed. 

Let me in particular, however, before we begin, and simply go 
through the process, Mr. Yeager, I want to extend to you a very 
personal and sincere welcome. I think eveiybody in the room ought 
to know that you paid your own funds in order to come here today 
to be a part of this because you felt so strongly about the issue. 
And it is unusual, unfortunately, that we have real citizens coming 
on their own, paying their own expense to testify, and I want you 
to know that that does not go without notice. So you're particularly 
welcome today. 

With that, Mr. Bair, you are recognized and you may proceed. 

STATEMENT OF JAMES C. BARR, CHIEF EXECUTIVE OFFICER, 
NATIONAL MILK PRODUCERS FEDERATION 

Mr. Barr. Thank you very much, Mr. Chairmim. I am Jim Bair, 
chief executive officer of the National Milk Producers Federation, 
and we do appreciate the opportunity to comment on the need for 
legislation to assiu'e that dairy producers are paid for the milk that 
they market. 

National Milk Producers Federation supports legislation to en- 
hance payment security for dairy producers. However, the Federa- 
tion does not support using a security reserve fund and imposes an 
assessment on cooperatives for this purpose. 

The Federation recommends that the subcommittee adopt le^sla- 
tion modeled on the provisions of Section 5 of the Perishable Agri- 
cultural Commodities Act, which extends the trust concept to pro- 
ducers of fruits and vegetables, and in the process exempts trust 
protection between the cooperative fmd its members. 

There is sound reasoning behind such an exemption. The cooper- 
ative is an extension of the farm operation into the marketplace, 
selling bulk fluid milk to a bottling plant as well as manufacturing 
for the sale of nonfat dry milk, cheese, or butter. The member is 
not selling milk to the cooperative. Rather, the members of the co- 
operative are selling milk, cheese, and other products in markets 
across the country. 

To this end, cooi>eratives act as marketing agents on behalf of 
their farmer owners. Thus, the business relationsnip between farm- 
er and cooperative is based on an internal business transaction 
which does not occur within the normal commercial activities of in- 
dustry. 

Therefore, in the event of a cooperative's bankruptcy, the exemp- 
tion logically would prevent farmer owners of the cooperative from 
being paid by the cooperative ahead of other creditors. The Federa- 
tion's support for a producer trust is contingent upon including pro- 
visions which exempt daiiy cooperatives. 

During the 1990's, Congress several times weighed the merits of 
establishing a dairy producer trust In the 1990 farm bill debate, 
USDA submitted a report that cited several differences between 
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the situation in the dairy industry and that facing livestock, poul- 
tiy, and fruit and vegetable producers, including widespread bank- 
ruptcies by livestock packers. 

Milk producers and their cooperatives also witnessed numerous 
bankruptcies, some of m^or proportions by handlers. As consolida- 
tion of handlers proceeded at a rapid pace in recent years, a num- 
ber of leveraged buyouts weakened the financial condition of m^or 
firocessors. The financial risk exposure for farmers increased with 
arger milking operations. Unfortunately, some dairy producers and 
cooperatives experienced major losses due to handlers declaring 
bankruptcy. 

Dairy trust opponents claimed that imposing a trust requirement 
would cost approximately $2 billion of industry assets, creating a 
financial burden. If so, can we conclude that dairy farmers and 
their cooperatives presently are extending a $2 billion line of credit 
in unsecured credit? Lenders claim they would not extend credit to 
finance dairy plant operations unless farmers continue to provide 
a milk supply for the operation of unsecured credit. 

To oppose assuring payments to dairy producers in the event of 
a bankruptcy, their claim that nothing should be done to protect 
farmers from catastrophic losses that they would suffer if Uiey 
didn't get paid for milk is irresponsible. 

Some States have addressed this issue in recent years. Today, we 
have a patchwork of different State laws that provide differing de- 
CT-ees of protection to producers in different States. While helpful, 
the State-by-State approach does not resolve all of the problems. 
What dairy producers need is a uniform Federal law to provide eq- 
uitable protection for all U.S. dairy producers. 

Mr. Chairman, the statutory precedent for a producer trust was 
established by Congress with respect to livestock, poultry, fruits 
and vegetables. Dairy producers need similar protection. 

Federal legislation is needed to ensure that a hardworking daiiy 
producer is paid for his labor. We welcome the opportunity to wore 
with you to develop legislation to enhance payment security for 
dairy producers. In our view, the trust legislation, with an exemp- 
tion for cooperatives, is the best alternative. 

Thank you very much. 

[The prepared statement of Mr. Barr appears at tfie conclusion 
of the hearing.] 

Mr. GUNDERSON. Thank you. 

Mr. Yeager. 

STATEMENT OF MICHAEL YEAGER, DEER PARK, WASHINGTON 

Mr. Yeager. My name is Michael Yeager. My wife Ginger and 
I ran a dairy farm in northeastern Washington State, and we live 
near a small town called Deer Park. It's 35 miles north of Spokane. 
We have 2 children, Amanda, 15, and Luke, 14. 

I don't have any credentials to cite for you. I am only a citizen. 

Over these past 6 years, hundreds upon hundreds of State and 
Federal agricultural department workers and supervisors have 
asked me, "Well, who are you with?" Well, I'm not with anybody. 
I'm not with any group, organization, committee, or the like. I am 
here with myself. I am the sole representative of the 120 Washing- 
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ton State dairy farmers who lost $2,700,000 in the 1990 Foremost 
bankraptcy. 

Over 6 years and no one would stand for us, so today I humbly 
try to do so. 

I want to thank the chairman for allowing myself and these 
other farmers to petition their Government, and I feel they earned 
that right, and I think their wages have been injustice. 

I should give deep thanks to Mr. Charhe Stenholm as well. He 
is the only Congressman to call me back in 6 years, and he was 
quoted in the big newspapers. He said what the bank did was piti- 

In June of 1989, the U.S. Bank of Washington, a $23 billion Fed- 
eral Reserve regional bank, made a careless loan, an ill-advised 
loan, a poor loan. U.S. Bank lent Mr. Michael Cameron, a Florida 
investor, $24 million with which he purchased the milk processor 
to whom we shipped our milk. Unknown to the dairy farmers who 
shipped to that processor, Mr. Cameron had just dodged fraud 
charges by selling a company called Southern B^eries in 1987. 

Mr. Cameron had owned a number of companies all financed by 
down payment loans from his father-in-law, a wealthy man whom 
the bank had hoped to do business with. U.S. Bank lent the $24 
million to Mr. Cameron's corporation KMC Group, which would 
have held the stock of the company had it actually existed. There 
was no corporation. Clearly, the Federal bank should have known. 

Mr. Cameron's down payment worked out to about 2V2 percent 
down after loan arrangement fees of $1V'2 million. Mr. Cameron 
took the company over, and he and his wife melted credit cards. 

Soon, and as one would expect, the loan was in trouble just short 
of 11 months later. "Fhe farmers would pay with their livelihoods 
for the Federal bank's blunder. A sealed Washington State court 
proceeding in June of 1990 allowed the bank to start a foreclosure. 
None of tJie farmers that I represent knew of the risk to their in- 
come because we were blindfolded by the court there. 

Mr, Cameron moved away and the bank took over running the 
company with an accountant they had requested to be a receiver. 
The accountant knew nothing of dairy processing, and the bank 
would have been better advised to consult with some of the panel 
members here on how to run a dairv processor. Under the accotmt- 
ant's and U.S. Bank's guidance, tne company was run into the 
ground. 

Knowing that Federal law forced the farmers to wait 45 days to 
be paid, the bank, now running the company, waited and I call this 
"the wait." The wait started October 1, 1990. U.S. Bank watched 
the fanners work for the next 45 days. They watched us labor and 
kept totals on our milk. On the 44tn day of the wait, they seized 
our income, on the day before Thanksgiving in 1990. 

There were 15 farmers in Montana. Two of those are left today. 
And there were near 20 in my county. I think only three of them 
remain. Their State refuses to submit figures. No one there will re- 
spond. 

So we're left here, then, pondering this new Federal legislation 
in an effort to prevent similar callous financial destruction. We're 
left with these dairy farmers who have no government, and well 
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fix it for the future but we have to leave them behind. And I sup- 
pose that's fitting. 

So I support the legislation, despite the fact that these people are 
ruined and left without recourse. They stand there, they are ru- 
ined, and they are abandoned by their Government. 

[The prepared statement of Mr. Yeager appears at the conclusion 
of the hearing.] 

Mr, GuNDERSON. Thank you very much. 

Mr. Sartori. 

STATEMENT OF JAMES SARTORI. PRESIDENT. S&L CHEESE 
CORP ORATION. REPRESENTING THE NATIONAL CHEESE IN- 
STITUTE 

Mr. Sartori. Thank you, Mr. Chairman. 

My name is Jim Sartori, and I am president and chief executive 
officer of Sartori Foods, headquartered in Plymouth, Wisconsin. 
Sartori Foods manufactures and markets Italian-type cheese. 

It is my pleasure to appear today on behalf of the members of 
the National Cheese Institute, a national organization representing 
manufacturers, processors, distributors, and marketers of all types 
of cheese and cheese products consumed in the United States. 

It is our view that sound business decisions, as well as existing 
State regulatory and other voluntary programs that don't discrimi- 
nate against financially responsible companies provide sufficient 
payment protection for dairy farmers. Unlike the livestock indus- 
try, there have been few bankruptcies in the dairy industry leaving 
farmers unpaid. In fact, since 1992, there has been only one cheese 
processor bankruptcy — ^Welcome Dairy in Colby, Wisconsin. And in 
that situation there were no losses to producers. 

In addition, NCI believes creating a statutory trust program as 
proposed for the livestock industry would jeopardize the long-stand- 
ing financial structure of the dairy industry. Because of the longer 
Sayment terms in the dairy industry than exist for the cattle in- 
ustry, significant assets would be involved in such a trust for 
daily and would eliminate the ability to use inventory and accounts 
receivable assets as a basis for obtaining required working capital 
as is customary in the dairy industiy. And it would be especially 
difficult for smaller firms who traditionally rely on assets for par- 
tial security for lending arrangements. 

Creating a trust that would designate certain assets as unavail- 
able for collateral could force unsecured lenders to require collat- 
eral from companies who currently receive unsecured lo2ms. Unse- 
cured lenders would have to look to a smaller pool of 
unencumbered assets. The outcome of such a scheme would be to 
reduce the availability and increase the cost of financial resources 
for the dairy industry. 

Imposition of a trust would result in over $600 million in cheese 
industry assets that could not be used to obtain secured financing. 
This represents nearly 16 percent of total cheese industry assets, 
and over 30 percent of cheese industry net equity. It is also 3 times 
the $200 million annual capital expenditures of the cheese indus- 
try. 

In 1992, our organization surveyed individual States to identify 
existing ]aw8 and regulatory programs to provide payment security 
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to dairy farmers. We identified nearly 30 States that had some sort 
of program. You will find a chart of these programs attached to the 
back of my written statement 

These various State programs include special bankruptcy pools 
with contributions from processors and proaucers, mandatory bond- 
ing laws, filing acceptable financial statements or putting cash in 
escrow, letters of credit, and other measures — all intended to lessen 
the risk of losses to producers due to bankruptcies. 

Because many of our member companies conduct business in 
multiple States, and buy milk from producers in more than one 
State, uniformity of regulations among States is something that 
our organization generally supports. In fact, for some companies it 
is an administrative, and often a financial, burden to meet the re- 
quirements of multiple State security programs. 

Therefore, if a Federal program is to be implemented, it is essen- 
tial that it include preemption of existing State programs. 

While the members of the NCI believe no Federal payment secu- 
rity program is warrimted, if one is enacted it is essential that the 
program, No. 1, allows the existing financial structure and pay- 
ment terms of the dairy industry to remain unchanged; applies to 
all milk handlers equally, whether proprietary or cooperative; pre- 
empts existing State programs; and finally, continues to place some 
burden of risk on producers as incentive to proper 6nancial man- 
agement practices. 

We believe the Dairy and Livestock Producer Protection Act of 
1996 meets these tests. 

Members of the NCI believe a Federal program is not warranted. 
But if a program is to be implemented, it is imperative that it not 
change the financial structure of the dairy industry, apply fairly to 
all handlers, and preempts existing State laws. 

Thank you. 

[The prepared statement of Mr. Sartori appears at the conclusion 
of the hearing.] 

Mr. GuNDERSON. Mr. Kosman. 

STATEMENT OF ROBERT J. KOSMAN, VICE PRESIDENT OF OP- 
ERATIONS, KROGER COMPANY, REPRESENTING THE MILK 
INDUSTRY FOUNDATION 

Mr. Kosman. Mr. Chairman, my name is Bob Kosman. I'm the 
vice president of the Dairy Group for the Kroger Company, a Cin- 
cinnati, OH based company which owns and operates nine dairies 
in Georgia, Indiana, Kentucky, Michigan, Ohio, Tennessee, Texas, 
and Virginia. The Kroger Company is the largest grocery chain in 
the United States with 200,000 employees and annual sales of $24 
billion. 

I serve on the board of directors of the Milk Industry Foundation 
on whose behalf 1 am appearing today. The Milk Industry Founda- 
tion is a national trade association for processors and distributors 
of fluid milk and milk products. 

We are opposed to adopting trust provisions for the daiiy that 
are similar to those applied to the livestock and poultry industries. 
Those laws provide a priority claim against a company's assets 
equal to the unpaid amounts owed farmers in the event of a bank- 
ruptcy. When a bankruptcy occurs, this priority claim would be 
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paid from the company's assets even before secured, as well as un- 
secured, debt. 

Because of this priority claim on assets, assets available to se- 
cure normal loans to a business, such as mortgages on buildings, 
equipment, land, inventories, and receivEibles, would be reduced. 
Financial institutions would generally deduct these unpaid 
amotmts owed farmers from the amounts of money they would oth- 
erwise be willing to loan, thus reducing the amount of financial 
support available to the industry. 

Livestock and poultry processor companies pay farmers within a 
day or two of when they receive the livestock or poultiy. Thus, Uie 
payables to the farmers are relatively low. 

However, in the case of milk, 0\e normal and customary pay- 
ments are several days after the milk is received. This has been 
the system for payment in the dairy industry since its inception in 
the United States. In fact, these periods for payments have been 
fairly clearly and precisely incorporated in provisions of the Federal 
milk market orders. 

Additionally, dairy farmers are paid based on how their milk is 
used. The actual utilization of the milk is not known until the 
month is completed. So final payment cannot be made until later. 

^plication of the same rules to milk transactions as are used for 
livestock would reduce total industry assets available as collateral 
for financing operations and capital expenditures by about $2 bil- 
lion. 

This amount is to about 15 percent of the dairy industry's assets 
and one-third of the industry net equity. All of this structure would 
dramatically change the ability of many dairy companies to com- 
pete or even remain in business. 

There is no history of major bankruptcy problems in the dairy in- 
dustry, A 1992 letter from USDA and, more recent, one dated July 
1996 list the total number of bankruptcies and write-offs as 85. 
You'll note there is an incorrect number of 77 in the statement sub- 
mitted to the subcommittee, but the other numbers in the state- 
ment are correct. 

That's an avereige of about five companies per year out of a total 
universe of about 2,000 companies in the United States, less than 
one-quarter of 1 percent per year. And if you add the total dollars 
stated in the letters from UoDA, it comes to little less than $50 
million, a total value of all Federal order milk marketed during 
this period amounts to about $207.5 billion. So the losses were less 
than .02 of a percent of the total value. This doesn't strike us as 
a problem deserving Federal law. 

Even thou^ no processes overall favor a Federal law in this 
area, if one is to be enacted, it is critical to do the following: Not 
alter the existing financial structure and payment terms of the 
dairy industry; apply equally to all milk handlers, regardless of 
whether they are a proprietary or a cooperative company- preempt 
existing State programs that guarantee payments by substituting 
a Federal program for State programs; and not eliminating die 
burden of risk on producers as impetus for sound financial manage- 
ment practices. 

We believe the Dairy and Livestock Producers Protection Act of 
1996 meets these tests. It establishes a fund which would consist 
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of monies collected via assessments on all milk handlers, irrespec- 
tive. These assessments would be collected on all milk at the first 
point of processing. Payments would be made to dairy fanners in 
the event of processor nankruptcies but would be limited to cover 
only 80 percent of a month's loss. 

Upon reviewing tJie history of dairy company bankruptcy, it ap- 
pears a $30 million maximum for such a fund is well above the 
amount needed, particularly since the b)oard operating the fund 
would have borrowing authority. 

Preemption of State and local law as imposed payment security 
requirements is a critical component. In some States these provi- 
sions are extremely costly and burdensome to comply with. In the 
end, prudent business practices and not Federal mandate protec- 
tions are the best solution to payment security. 

Mr. Chairman and members of the subcommittee, I appreciate 
the opportunity to share the views of the fluid milk processing in- 
dustry on this issue. Thank you. 

[The prepared statement of Mr. Kosman appears at the conclu- 
sion of tne nearing.] 

Mr. GuNDERSON. Ms. Kaldor, you may proceed. 

STATEMENT OF RACHEL KALDOR, DIRECTOR OP 
LEGISLATION, DAIRY INSTITUTE OP CALIPORNIA 

Ms. Kaldor. Thank you. 

Mr. Chairman and members of the subcommittee, my name is 
Rachel Kaldor. I am director of legislation for the Daiiy Institute 
of California. 

Dairy Institute is a State trade association representing the proc- 
essors of approximately 85 percent of the fluid, frozen, cultured 
milk products and cheese manufactured in California. 

We appreciate the opportunity to appear before you today. The 
purpose of our testimony is straightforward. Should legislation cre- 
ating a dairy producer payment security fund be approved by this 
subcommittee, California processors and producers request an ex- 
emption for our already established and fully funded State pro- 
ducer security trust fund. 

The reasons for granting an exemption are equally direct. Cali- 
fornia's producer security program is superior to any of the Federal 
alternatives so far proposed. 

Specifically, California provides for recovery of nonpayment in 
the case of any applicable default, not only in the case of bank- 
ruptcy. California provides direct protection from default by han- 
dlers, not only for milk delivered to the first point of processing. 

A full 35 days of milk shipment are covered under our fund. Cali- 
fornia requires handler bonding and licensing as well as the filing 
of contracts by the producer to be eligible for coverage. 

Prompt payment laws remain in effect and are not waived in ex- 
change for coverage under the fund. Contingencies, such as excep- 
tions for short sales and coverage under new contracts and critical 
details, such as the status of brokers and agents, are fiilly outlined 
in the statute. 

The California producer security trust fund program was created 
in 1987 after the bankruptcy of California's largest handler: the 
Knudsen Corporation. The Knudsen bankruptcy left California 
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dairy farmers without payment for over $30 million in milk ship- 
ments. 

Over the past 9 years, both handlers zind producers have seen 
the benefits of a well-designed and administered program. The 
California producer security trust fund program is tailor-made to 
protect our State's dairy farmers from handler default and respond 
to changes in California's dairy industry. 

The fund is maintained at a statutorily required level to cover 
110 percent of the largest handler's monthly obligation, which is 
now approximately $21 million. 

Security charges will be reinstated based upon claims on the 
fiind which deplete it or if changes in the industry structure signifi- 
cantly increase the largest handler's monthly purchases. 

Excess interest earned by the fund is used to reduce producer 
and handler obligations to industry-funded programs of the State 
Department of Food and Agriculture. 

And a seven member board comprised of three producers, two 
handlers, and two cooperative managers advises the Secretary of 
Food and Agriculture on the administration of the fund. The board 
has proven to be an objective and effective sounding board for pro- 
posed changes in the program. 

California's Producer Security Act has strengthened business 
practices between handlers and producers operating within our 
State milk marketing order. 

To be protected under the fund, the following conditions must be 
met. As I mentioned, contracts covering transactions must be Bled 
by the producer with the department prior to a default. Spot sales 
are accepted. The handler, as i mentioned before, must be licensed 
and bonded. The producer must not have prior notification of han- 
dler ineligibility under the fund: for instance, due to a prior de- 
fault. And milk must be produced and delivered to a plant in Cali- 
fornia. 

The act has ensured sound credit practices by producers and 
their cooperatives. The fund is liable for no more than 35 days of 
milk shipments, as I mentioned earlier. Fund payments are subject 
to a $200,000 deductible on each handler default. And sanctions on 
defaulting handlers encourage full compensation to afTected produc- 
ers without activation of the fund. 

Mr. Chairman, I would summarize our testimony by emphasizing 
that California's producer security trust fund is one of the best ex- 
amples of a progressive, steadfast, and cooperative effort by produc- 
ers and handlers to establish a program which is fair and account- 
able to all parties who act responsibly in their business trans- 
actions. 

The California producer security trust fund has proven its worUi 
since its creation in 1987. The fund stands ready to handle a m^jor 
handler default but has yet to be called upon to pay a claim. 

A program that affords California dairy farmers superior protec- 
tion and serves the needs of our State milk marketing order de- 
serves to be preserved and provided an exemption under any pro- 
posal considered by this subcommittee. 

Thank you. 

Mr. GUNDERSON. Thank you all. 

Mr. Dooley. 
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Mr. DOOLEY. Yes. Ms. Kaldor, Td be interested in just if you 
could give us a little bit of an explanation of how the California 
system would have provided some protection to Mr. Yeager and 
preclude the disaster that he personally faced. 

Ms. Kaldor. In that situation, Mr. Dooley, several things would 
happen. Number 1, tiie operation of the processor would be noticed 
to the industry in general, not just to the bank or whoever might 
be entering into a foreclosure or bankruptcy proceeding. 

In addition to that, obviously this situation applies not just in a 
full bankruptcy but also in handler default And so if this particu- 
lar processor had gone into default or had changed and tried an- 
other avenue to resolve its problems, credit problems, those situa- 
tions would be, again, covered under the fund. 

The most important thing is that this act has put producers and 
handlers on notice of slow pay handlers and the need to clean up 
their act, as it were, make good on their obligations, so that they 
don't face the sanctions that are part of the Producer Security 
Trust Fund Act as well. 

Mr. Dooley. Mr. Yeager, one of my colleagues, Mr. Peterson, 
talked earlier about maybe having more States assuming greater 
responsibility. I was just interested. Have you been in contact with 
any State officials in Washington advocating, as you have at the 
Federal level, that they put in place a producer security system? 
And what has been the reaction? 

Washington, as I look over the analysis of the various protections 
for producers, has very, very few. And obviously you're a good ex- 
ample of that or bad example, I guess. 

Mr. Yeager. Yes. I tried that. I made that effort, but it's not an 
interest there. There's no interest in that. 

And I think I did notice Mr. Peterson. I think he's left. But I can 
understand that. He said "Well, we're moving away from too much 
Government." I think that's what he was getting at. It's why would 
we want to do more of that. And I can appreciate that. 

So I guess we're trying to figure out how to put this. You're say- 
ing we can't do that. I think his idea was we mandate to the States 
that you all set up a trust. 

So then we would be saying that, well, we have a product here 
from agriculture. And now we want to protect the people that 
produce it. And we want each of these States to take that step, and 
this is what we want to do. 

So now if you went to Washington in 1991, when they seized our 
milk checks from us, and if you went there and you said, '^ell, 
this is what we want to do," you would run into a problem there 
because the State says that milk isn't an agriculture product. It's 
not defined as such. 

In fact, I found in the end here that there was no definition 
whatsoever of what milk is. There was a Supreme Court decision 
there. And, at any rate, milk didn't qualify as an agricultural prod- 
uct. 

So then if he said to the State of Washington or anybody there, 
"Well, we want to protect this," the Federal Government would say, 
"Well, yes. It's an agricultural product," so if you went to Washing- 
ton and said that, there would be no definition of what it is. 
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So you'd be left out So I don't know how he could mandate to 
a State to protect an agricultural product that doesn't exits. 

Mr. DooLEY. I guess just going on a little bit of a difTerent tact, 
CalifoTTiia obviouBly has a system which most of my producers and 
most of the processors seem to accept, but as I look at this issue 
and I Btep back almost outside to try to get out of the box a little 
bit — and this is going to be directed to you, Mr. Ban* — ^it appears 
that what we're trying to do on the dairy provision is we're trying 
to provide some producer income protection. Now, when I looK at 
this, it's that, really, the value of this is really to the producer. 

And we heard the American Farm Bureau. We've heard you. And 
I hear from my producers that producers don't think that they have 
a responsibility to pay for this, that this should be the responsibil- 
ity of the processors to pay for this. 

But I guess when I look at it, I have a hard time totally accept- 
ing that. And I would just like to get a better rationale of why that 
is so because we have some processors out there that obviously are 
good faith actors. They're not causing the problem. They're not put- 
ting anybody in jeopardy. And, yet, we're saying they ought to be 
footing the bill for the bad actors out there. 

I guess why should producers expect all processors and handlers 
to pay for an income insurance program? 

Mr. Barr. I don't know that I have a good answer to your ques- 
tion, but let me just make a quick stab off the top of my head. It 
seems to me that in a business relationship, both parties to that 
relationship have a certain degree of control. 

If I invest in a mutual fund and don't take the proper care to 
evaluate the safety and soundness of that fund and I lose my 
money in that fund, it's unfortunate, but certainly I'm not totally 
unresponsible for that particular circumstance. 

And that's true in most business relationships, but if you take a 
look at Mr. Yeager here, Mr. Yeager produces a highly perishable 
product. And he has or had limited options as to where he was 
going to sell that milk. He really didn't have the same opportunity 
to determine the safety and soundness of that particular dairy. 

He, I assume, had been doing business with it for a period of 
time. And we know from his testimony and if we read the article 
in The Wall Street Journal what would happen to him. 

So it seems to me in the case of a Mr. Yeager, his ability to de- 
termine the safety and soundness of the institution that he's deal- 
ing with is limited. And that's one of the reasons that we claim 
that there should be an exemption for cooperatives. 

As a member of a cooperative, I'm an owner of the business. I 
have a responsibility to know what the heck's going on and making 
sure that things are being done in a proper and things being man- 
aged in a proper way. 

I'll then make one other comment here. I think we're moving into 
a much more hi^-riak environment. As Mr. Gunderson stated ear- 
lier during the hearing, we're moving into a totally deregulated en- 
vironment in dairy. We're obviously moving and being pushed into 
an international situation, where we have all different kinds of 
risks that are simply not there today, fluctuations in currency 
rates, the different way that dairy products are bought and sold on 
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an intemationa) basis, as opposed to the way we do it in the Unit- 
ed States. 

So we're bringing more and more risk into the dairy business in 
the United States. So Mr, Yeager here, if he were at risk in 1990, 
he's going to be even in greater risk in 1998. 

And I don't know if tnat answers your question, but that would 
be my best stab at it, Mr. Dooley. 

Mr. Dooley. Well, I guess tne issue, though, comes down to if 
we are providing an income protection plan, we're basically provid- 
ing an insurance policy. What is the most equitable way to fund 
that? 

I guess I'm a farmer. I sell a lot of hay to dairy farmers out 
there. And in California now, because of tne feed prices and low 
beef prices, actually, we've got some dairy farmers who are on the 
veree of bankruptcy out tiiere. 

Now, I have to have some due diligence. We have a 2-week to 
30-day period on when we get paid oftentimes, too. But I guess I 
would question whether or not the dairy farmers, who are Duying 
hay from me and all the other folks, would be supportive of tnem 
contributing funds to create a trust fund or a protection plan for 
those of us who are selling hay to them because one of their neigh- 
bors might default. 

I doubt if you did a survey of your members that any of them 
would support that. 

Mr. Bahr. Probably not. 

Mr. Dooley. And some I'm coming back to it as if we really are 
trying to approach this from just tm objective point and being fair 
and equitable. The exemptions for co-ops, which you're basing pri- 
marily because it's producer-owned, is if you look at it in that per- 
spective, I understand the rationale. 

But if you look back, clear back, if you start back from square 
one or ground zero again, if we're really trying to provide for pro- 
ducer income protection, why shouldn't all producers make a small 
contribution until we build this trust fiind if ^at's what we want 
to provide as income protection? 

Mr. Barr. Well, again, I'm not unsympathetic to that point of 
view. I think we have a number of problems here that we need to 
tiy to resolve if we're going to come forward with a piece of legisla- 
tion. 

I'm not unsympathetic to the California point of view that if they 
have a reliable State program, why in the world do we want to 
shove a Federal program aown their throat if the California plan 
is working well? 

On the other hand, I'm not unsympathetic to Mr. Sartori's point 
of view that if you're going to have a federally mandated producer 
trust of some kind, he doesn't want to be dealing or his companies 
do not want to be dealing with 30 or 40 of them. That makes a lot 
of sense to me, too. 

So it seems to me that as we go forward with this, what we need 
to do is sit down and try to resolve some of these problems because 
I think our ultimate goal or at least our ultimate goal at National 
Milk would be that whatever happened to Mr. Yeager doesn't hap- 
pen again. I think that would be our 6rst and foremost goal in this 
whole situation. 
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Mr. GuNDERSON. Let me try to phrase this correctly. As I listen 
to all of the testimony, I get flie impression that Mr. Yeager is the 
only individual in this panel who would support the dairy reserve 
fund legislation in front of us today if it were brought up for com- 
mittee or Congressional action. And I guess I want to simply go 
down the panel and see whether I'm correct or not, 

I'm not trying to ruin Mr. Yeager's self-financed initiative to 
Washington to make a change here, but am I correct, Mr. Barr, 
that if this legislation were to be voted on, your organization would 
recommend a negative vote? 

Mr. Barr. Unfortunately, yes because our policy is, as you well 
know, that the cooperatives need an exemption from the process. 
But let me say again with that statement that I would be eager 
to work with you and to try to work out something that would be 
acceptable. 

Mr. GUNDERSON. Mr. Sartori, am I also accurate that you would 
recommend a negative vote? 

Mr. Sartori. Well, we believe the regulations in place are ade- 
quate and that any action isn't necessary at this time. However, if 
it met the criteria that we're talking about here, we would not be 
totally opposed to it. 

We would especially want to see it preempt the State laws. And 
also we would want it to be uniformly enforced, including propri- 
etanr and co-ops. 

Mr. GuNDERSON. Mr. Kosman? 

Mr. Kosman. Our position would be exactly the same, and that 
is that we don't believe it's necessary. However, if something were 
to be enacted, we certainly would want the elimination or preempt 
the State statutes. 

And also we would wiuit everyone in the industry. Since we com- 
pete with those people for a finished product, we would want all 
of the people paying into it equally. 

Mr. GuNDERSON. Ms. Kaldor? 

Ms. Kaldor. We would have to say that California should be ex- 
empted, because California would provide a producer, such as Mr. 
Yeager, witii better protection and better coverage under our fund. 

And, therefore, we would have a negative vote on this proposal 
as it stands today. 

Mr. GuNDERSON. The problem we face, as I think you, Mr, 
Kosman, indicated in your testimony that this affects one-quarter 
of 1 percent of the producers in this country. But if you happen to 
be a part of that one-quarter of 1 percent, it afTects 100 percent of 
your viability as a dairy farmer evidenced by the 120 farmers in 
the State of Washington who were destroyed by this. 

Mr. Peterson suggested that we simply mandate that every State 
develop some type of dairy security program. Let me go down the 
panel again. Would you, Mr. Barr, support that if that's all we 
could do? 

Mr. Barr. I think we would, Mr. Chairman. Again, I refer back 
to Mr. Sartori's comment. And I'm certainly not unsympathetic 
with the difficulty that they would have, but recognizing that there 
are a number of States around the countiy that do have effective 
producer protection plans in place fi-om plans similar to the ones 
that you suggest here, the California plan, the various bonding pro- 
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n-ams that exist in some States, like Pennsylvania, it seems to me 
that that would be a workable alternatives to National Milk. 

Mr. GuNDERSON. Mr. Yeager, do you believe it's necessary for us 
to mandate action by the State of Washington in order to have 
some kind of legislative protection? 

Mr. Yeager. I don't think it would work, 

Mr. GuNDERSON. You don't think it would work? 

Mr. Yeager. No. I think you should just write a Federal law like 
the one that's proposed here. 

Mr. GuNDERSON. Well, my problem is I have four organizations 
sitting next to you that all oppose that. 

Mr. Yeager. Well, I mean, I don't mean to be insensitive to their 
views, but I don't see anybody here that milks cows. 

Mr. GUNDERSON. I don't disagree with you on that, but it's my 
job to pass laws, not milk cows. And I don't know how I can get 
this passed without more consensus than exists today. 

Mr. Yeager. Well, so then I guess that's democracy. It's 4 to X. 
I lose. 

Mr. GUNDERSON. Well, I hope that's not your definition of democ- 
racy, although I could understand that from the experiences that 
{'Ou've gone through. I happen to be one of tJiose people who be- 
ieves it s the responsibility of those of us in Government to try to 
find a compromise. Tm one of the people in this town who doesn't 
believe "compromise" is a dirty word and that we ought to see if 
there is some kind of a middle ground that can achieve your needs 
within the realms that the other individuals in this panel, frankly, 
can accept. 

Mr. Sartori, would you oppose or support a mandate by this com- 
mittee that states, "Enact some kind of dairy security legislation," 
undefined by us? 

Mr. Sartori. On a State level? 

Mr. GUNDERSON. On a State level. 

Mr. Sartori. Yes, we would support that. 

Mr. GUNDERSON. You would support that? 

Mr. Sartori. Yes, sir. 

Mr. GUNDERSON. Mr. Kosman? 

Mr. KoSMAN. You say undefined by you and require every State 
to do something? 

Mr. GUNDERSON. That's correct. 

We've heard Wisconsin and California. You tell me which State 
has the good program. 

Mr. Kosman. Okay. I personally think that would be very, very 
difficult to accomplish. And I would not be in favor of that. As I 
said, if something has to be done, I think the things that we would 
look to as being the most fair would be to include all processors, 
including cooperatives as well as proprietaries, and collected equal- 
ly across the board. 

Mr. GuNDERSON. Ms. Kaldor? 

Ms. Kaldor. Obviously yes. 

Mr. GuNDERSON. You would support that? 

Mr. Barr, if we had some kind of legislation which included co- 
operatives, would vou, then, be forced to oppose that? 

Mr. Barr. At tne present time, we would, Mr. Chairman, but, 
again, I would like to temper that by simply saying I'd like to take 
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a look at it and then diseius it with our leaderdiip to fee if there's 
some way we coold either support it or make suggestioos as to how 
we mi^t be able to ehanee it to support it. 

What I don't want to do here is to slam the door on this thing. 
I think we need to work with you or with John Frank, whomever, 
and try to see if we can't come np with something that^s woikable. 

Mr. GuNDEBSON. Do any of you believe that the $30 milHui re- 
serve fund figure is simp^ too high and that it's not necessary to 
be that level, that we t^iuld solve this proUem at a significantly 
lower assessment, whidi could reach a middle ground that people 
could live with? 

Mr. KoeHAN. I feel that way. The $30 million is hig^, especially 
since there would he a provisicm that would provide for loan ability 
against it. So if the account, in effect, were overdrawn, jrou'd go 
back to the source find build the account up to pay down what it 
was overdrawn and reestablish it. The $30 million to me seems ex- 
cessive. 

Mr. GuNDERSON. Can you help us with what you think would be 
a realistic number? 

Mr. KOSMAN. I really can't say, but I would say a number of half 
of that would be sufficient, yes. 

Mr. GuNDEHSON. And I invite you if you want to talk to others 
of your colleagues and get back to us on what you think is a ration- 
al number. 

I mean, we are obviously trying to solve Mr. YeageHs problem. 
We are also tiying to solve it in a way that, frankly, there is a con- 
sensus in the industry because without tiiat, we don't solve his 
problem. So we are veiy flexible in how we get there if we can 
move along that line. 

One suggestion made to me during the hearing was that perhaps 
what we do is we simply mandate that processors not participating 
in State security programs would establish a bond as a form of pro- 
tection with the provisions of no more than 31 days and no more 
than 80 percent of any farmer's income. How would you all respond 
to that? 

Mr. Barr. I think they have a similar program, Mr. Chairman, 
in effect in at least Pennsylvania. I don't know that it's identical 
to what you're suggesting. 

It seems to me again that that is a reasonable option that you 
might consider that would certainly protect Mr. Yeager and similar 
people from running into the kind of devastating situation that 
they .faced before. 

^, again, 1 think anything that we can do that will protect the 
assets of these farmers, who really, as I indicated earlier, are in a 
minimum position to protect themselves I think would be a step in 
the right direction. 

Mr. GuNDERSON. Mr. Sartori? 

Mr. Sahtori. Yes. I believe we have a law similar to that in the 
State of Wisconsin, and it seems to work quite well. We haven't 
had any bankruptcies on the cheese side since 1992, as I men- 
tioned. 

And we can exercise the right to bond or in your bond because 
you either financially can't meet the requirements or perhaps you 
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don't want to disclose financial information. And that seems to 
work and certainly provides protection. 

And I think had that been in place, that type of legislation been 
in effect in Washington, it would have prevented the situation that 
happened to Mr. Yeager. 

Mr. GuNDERSON. Mr. Kosman? 

Mr. Kosman. I am going back and trying to understand exactly 
how vou would monitor that and ensure it gets done. Congressman 
Smitn is gone, but I think he has got a particular firm operating 
in the State that had a bond provision. And, yet, no bond was in 
place. So things can fall between the cracks. 

When it comes down to really getting everytJiing done at the 
State level, I don't know that having every State have their own 
bond program is going to provide the protection. 

And I also believe that it may be more costly to the industry to 
go out and try to establish bonds in lots of States than it would 
be to just put a program in place, a reasonable program in place, 
that's uniformly applied. 

Mr. GuNDERSON. I think this is one of the first times I've seen 
where the cheese makers and MIF seem to be in a bit of disagree- 
ment here. Am I correct on tiiis? 

Mr. Sartori. Maybe I could just amplify it. As I said earlier, our 
first position is to say we don't believe any— I'm speaking of Na- 
tional Cheese Institute — that we don't believe any legislation is 
necessary because we believe the various State laws are adequate 
at this time. But if there does need to be something, we would sup- 
port the fund here, the reserve fund that we're talking about 

Now we're getting into this other area of various State-mandated 
laws. And I guess our preference, as I said, would be strictly to 
leave things as they are or switch over to the proposal that you've 
made here. I don't know that we're in opposition. 

Mr. Kosman. I agree. I don't know that we're in direct opposi- 
tion. We do have one difference. And that is we operate plants in 
eight States. So I look at how this is going to be applied in eight 
States. 

Mr. Sartori I think has a plan in one State. And that State al- 
ready has a bond in place. So he's accustomed to operating with 
that. Tm a little uneasy with it because of the number of States 
we operate in and because many of those States do not have any 
form of bond policy in effect right now. 

Mr. GuNDERSON. How many of the States have any kind of State 
security prc^am? 

Mr. Kosman. To my recollection, two of them do: Michigan and 
Tennessee. But I could be wrong, quite honestly. 

Mr. GUNDERSON. Sure. 

Mr. Kosman. But that's what I believe, is Michigan and Ten- 
nessee. 

Mr. GUNDERSON. Ms. Kaldor? 

Ms. Kaldor, Based on our perspective, my understanding of 
what you had proposed would apply in the absence of a State pro- 
gram. And we really aren't in a position to take a position on that 
at this point. But I would defer to the other members of the panel. 

Mr. GuNDERSON. Perhaps I need to invito you all to engage in 
the next few days in some discussion with your industry colleagues. 
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This may be as close as we can get to some kind of a consensus, 
some form of this. I would invite you to get back to me, to Mr. 
Dooley, to our staff on what you feel you can or cannot live with 
in this area. 

Obviously, Mr. Yeager, if I can't figure out a way to get some 
consensus in the industry, I can't move this out of committee. 
You've heard my colleagues in the committee speak here this morn- 
ing. You heard your colleagues in other parts of the dairy industry 
speak from your table this morning. 

There's no secret since 1984 that I would like to do something. 
But in the political process, we have to have a consensus and a 
compromise in order to do that. So I'm committed to trying to 
achieve that. I don't know whether it is or is not doable. 

Any final comments? 

Mr. Yeager. Well, the discussion here is the cost. The processors 
don't want to pay the banks that benefit more than anybody else. 
And you notice they're not here. Who benefits more than 0\e bank 
industry? And theyre not even here. 

So you wouldn't look at a bank and say, "Well, you lend to proc- 
essors. You benefit from the interest. You benefit from the loan to 
the farmer. You benefit everywhere. You pay nothing either," We 
wouldn't even consider asking the bank industry, "Well, here you 
prey on this, but you pay nothing." 

So Mr. Barr, if I can understand his position, he's saying, "Well, 
I run this company. I've got to keep it vibrant. I see this cost to 
my company. Well, I can't do that." 

And then here I thou^t this legislation, I thought this might 
happen. I thought you might really just do it. So 1 see that's not 
going to happen. 

So I'm thinking, "TVell, we're all broke. Then we can't let a per- 
son own what he labors for now." So I'm thinking, "Where's there 
some money that we could do this with?" 

And Fve looked through all the different companies. I understand 
how it works. I'm not trying to be offensive here, but if we took the 
combined amount of money that each of these companies, groups, 
if we took all the money alone in a year that they put into cam- 
paign finance and you add that total up, if you put us all together, 
let's say we didn't pay for campaigns for 2 years and we just took 
what we had paid out the year before, each of us, that would be 
a substantial amount of money that would at least begin a fund. 

Maybe a few guys would have a couple of less yard signs. I don't 
know. But I'm just suggesting that there's a pile of money. That 
would work. So there's a way. 

Mr. GUNDERSON. Mr. Dooley. 

Mr. Dooley. Mr. Barr, maybe you might know and you might 
not. I know in California, Ms. Kaldor, we have about $21 million? 

Ms. Kaldor. Yes, we do. 

Mr. Dooley. We have $21 million already in a security fimd. 

Ms. Kaldor. Right, 

Mr. Dooley. I also see that Massachusetts has a fund, New York 
has a fund, Ohio has a fund, and Vermont has a fimd. There are 
five States that have funds. I think maybe even Texas, too. Yes, 
Texas also does. 
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Texas is a pretty large dair^ State and New York. Do you know 
how much they have in their Ainds? 

Mr. Bars. I did know in New York. I did not know in Texas. But 
I cannot answer that question. I know ifs a revolving fund that 
they have to maintain a certain level. And then if there are any 
payouts out of the fiind, there are assessments to bring it back to 
its original level. 

But off the top of my head, I don't know what that nomber is. 
I conld get it foryou. 

Mr. IkxiLEY. When I look at this, when we're MlUng about a $30 
milUon national fluid, already collectively among tiie various 
States, we probably have in excess (rf* $30 million in the five States 
that have tne security fiindg that are in place? 

Mr. Bars. I believe that* s correct, yes. 

Mr. DooifY. I guess I get back to this issue on if you're tsrying 
to move forward— and I appreciate Mr. Gunderson's approacn to 
this, and I think this is an issue which on occasion every side has 
a valid ar^gument almost, but, again, on who pays for what benefit 
here. 

You know, $30 million when you look at the dairy industry in its 
totality is not something that is difficult to generate. We now have 
producer check-offs for promotion. What is that generating just in 
1 year. Mr. Barr? 

Mr. Bars. About roudily $200 million. 

Mr. DooifY. So we have a producer dieck-off in terms of pro- 
motion whidi is generating $200 million. 

Mr. Yeager, Fd ask you. I mean, you were a dairy farmer out 
there. You were paying part of this $200 million for promotion. I 
mean, from a producer standpoint, what would you think about 
contributing to a one-time fund, that has to carry $30 milbon? 

I mean, m terms of a producer making a check-off, what would 
be a higher value to you: contributing to the security fund or con- 
tributing to the promotion fund? 

Mr. Yeageb, So what 3«)u're saying is that you 

Mr. DOOLEY. What Fm saying is Fm not absolutely convinced. 
And my producers aren't going to like this. Fm not absolutely con- 
vinced. If you really want to provide for income protection for pro- 
ducers out there, Fm not convinced that the processors are the peo- 
ple to go after. 

And I think that also it contributes to some of the complications 
of generating a producer security fluid. Fm thinking maybe it's sim- 
pler if we just said to all producers across the country out here that 
if 3rou want em income protection plan, perhaps you ou^t to pay 
for it and that you ou^t to make a little bit « contruHition for 
each hundredweigjit of milk that you put out there. 

Mr. Yeager. I don't know. I don't think so. I mean, I see what 
you're saying, but then you're telling the guy — I mean, do vou do 
that to a person who goes to work in a factory, tell them well, hey, 
your employer might not pay you. So you've got to pay him to maie 
sure that he pays you? That s ridiculous. 

B4r, DooL£Y. Well, if you're a dairy farmer and Fm selling hay 
to you — and I am a farmer, and I do sell hav. 

Mr. Yeager. Don't do it in Washington because youll be out of 
business real quick. 
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Mr. DOOLEY. Well, hold it, thou^. 

Mr. Yeager. T^ere are no fanners left there to sell to. You see, 
I put up hay, too. 

Mr. Dooi£Y. What Vm saying, just put yourself in a position of 
being a dairy farmer that people are selling hay to. Now, you mi^t 
have be^i in good financial shape. Yet, a dairy former down the 
road might default and not pay me for the hay I sold him. 

As that dairy farmer that was maintaining his financial viability, 
should you be making a contribution to create a fiind of money that 
would make me whole as a hay producer himself? Is that ri|^t? 

Mr. Yeager. Well, I sense what your argument is going to, but 
I don't think that's what we're dealing wiUi here. I mean, I don't 
see the comparison, to be honest with you. And I say that respect- 
fully. Tm no expert here. 

But when I sell hay to somebody like yourself, that^s pretty sim- 
ple. Generally it's a cash deal. It's a cash sale. Well, that's really 
what milk sales are, too. It's cash. 'Riat's what the producer is led 
to believe, anyway. So if you sell, you expect to be paid. 

Well, I wouldn t go carelessly down the road and deliver 20 tons 
of hay to som^iody whom I don't really know, whom I don't know 
his financial situation or he doesn't pay me on the porch, so to 
speak. So no, I wouldn't do that. If that's what we're getting to, no. 
You have to be careful where you go. 

And Mr. Barr says, "Well, he's a co-op" apparently. So the farmer 
should know that the co-op is safe. Well, I think I read it's like a 
$20 billion co-op. I mean, how many farmers are expected to under- 
stand regional bank lending and $20 billion operations while they 
shift their milk under a Federal law that makes them wait 45 
days? 

And that's what's forgotten here. These people are forced by this 
body to wait 45 days to be paid. How many people do that? What 
else can I say to you? 

You tell them, you dictate to the farmer, he's got to wait. He 
doesn't have a choice. There's no choice. There's no option. Some- 
times one co-op for a whole State, like where I come ftx>m, that's 
the way it is. 

I didn't create that. The farmer down by the creek, he didn't cre- 
ate that. You're the one that tells 

Mr. DooLEY. I would just point out, Mr. Yeager, that we just 
went through another dairy forum and that the producers were 
very much involved. A lot of the dairy pricing situation you have 
in place was a result of a lot of producer input. That doesn't mean 
that the system was good. 

There were some folks, including Mr. Gunderson at one time, 
who advocated the complete deregulation, which would have al- 
lowed you, I guess, to go out on a cash basis, where you could have 
sold your milk and expected to be paid immediately. But I would 
say this, that there was almost universal opposition from the pro- 
ducer side to moving in that direction. 

Mr. Sartori, on this bonding issue, which I find somewhat in- 
triguing, you do have a statement in your written testimony where 
you say mandatory bonding laws can be extremely costly, penaliz- 
ing all firms, regardless of Uieir financial status. 
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You're currently a firm in Wisconsin which is working under a 
bonding system. What happens, though, on your comment, regard- 
less of their financial status, if you're out purchasing a bond? Isn't 
the person that's selling that bond going to also make a determina- 
tion on the risk of the particular institution, whether it's your com- 
pany or someone else, in terms of how they price that in that if vou 
incorporated a system which did have some audit provisions, oovi- 
ously, in a way to protect proprietary information, would not the 
bonding cost reflect the financial condition of those individual 
firms? 

Mr. Sartori. Yes. As you said, we have the option in Wisconsin 
to bond or not bond. And we have exercised the option to bond. One 
of the choices as a family, privately held firm, we have not dis- 
closed financial information for 55 years. And that required us to 
do tJiat, and we chose not to do that. 

As far as how the bonding firm makes the determination of the 
price of that, yes, they have to make an assessment of what that 
should cost. I'm not totally familiar with how that process goes on. 
I'm not personally involved in that. But it's an expense to us, and 
it's one tiiat we have to do in the State of Wisconsin if we've chosen 
not to release financial information, 

Mr. DooLEY. And, Mr. Kosman, if you can just elaborate on that 
or provide a response to that? 

Mr. Kosman. Well, yes, that's exactly right. In our case we are 
a publicly held company. So our finances are public information. 
And, depending on the structure of your finances, that bond is 
going to cost you different amounts of monev. 

The bonding idea, I'm not opposed to the bonding idea. I am look- 
ing for something, as I say, tJiat's more uniformly applicable, some- 
thing that's more uniformly managed, something that may pro- 
vide — and I go back to the State of Micnigan and the problem mey 
had there, wnere it wasn't enforced, going back to say if something 
has to be done, then I believe, as I said in testimony, that there 
it should be treated uniformly across the board on everyone that 
processes milk. 

Mr. GUNDERSON. If I can follow up, how would you respond? Be- 
cause I'm obviously just searching for a solution nere, how would 
you respond if we defined the terms of that bond and it were ad- 
ministered hy the Federal market administrator so that there 
would be uniformity in bonding for those plants not covered in 
States with security programs in effect so tiiat there would be a 
consistency, we would recognize the flexibility and the right of any 
State to take control of the destiny as the manufacturing industry 
in that State so chose, and, yet, ttiere would be some security for 
the Mr. Yeagers of the world? 

Mr. Kosman. As I say, what you would be looking at would be 
picking out those States that don't have something currently in 
place uiat you believe is adequate protection. 

Again, being a company that operates plants in eight different 
States, I see that as cumbersome. I see that as cumbersome to us. 
I see that as something, again, that may not be easily tracked. 

To require States to do things probaoly is going to take individ- 
ual States different lengths of time to do it. Every State is going 
to have to sit Uiere and hassle over how it may be aone. 
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I personally don't see that in our situation as being something 
that is sometJiing that we would like to see happen. 

Mr. GUNDERSON. Go ahead. 

Mr. DooL£Y. Ms. Kaldor, in California we have, as I see, a bond 
in place. 

Ms. Kaldor. Yes. 

Mr. DooLEY. And we also have a producer security fund. 

Ms. Kalik>r. Yes. 

Mr. Doounr. Now, apparently California made the determination 
that the bond was not adequate hy itself? 

Ms. Kaldor. llie bond is issued on a sliding scale or required on 
a sliding scale. It ranges from $5,000 for a plant depending on its 
amount of production up to a maximum of $20,000 with multiple 
plant companies being required to post bonds equal to $20,000 per 
plant 

Mr. DOOLEY. So it's not a function, then, of the amount of milk 
purchased? 

Ms. Kaldor. Precisely. And those bond requirements, as I under- 
stand it, were in ePFect prior to the Knudsen default. They were 
kept in place, along with the fVmd being built under the provisions 
of the Producer Security Act 

Mr. DooLEY. Mr. Sartori, not being in your field, in Wisconsin, 
is it a function of milk purchased or is it similar to what we have 
in California, which is actually not going to provide a whole lot of 
protection to Mr. Yeager certamly? 

Mr. Sartori. I'm sorry. I'm not sure I understEind the question. 

Mr. DooLEY. What Ms. Kaldor was saying was that we have a 
bond which is basically per facility a maximum maybe of $20,000. 

Ms. Kaldor. Right 

Mr. DooLEY. Well, $20,000 is pocket change if they're purchasing 
a whole lot of milk. It isn't going to provide any real protection to 
Mr, Yeager. 

I was just curious if you were aware in Wisconsin, which has a 
bond in place. Is it a function of the amount of milk purchased that 
would provide a bonding for 30 days of milk or whatever receipts 
mi^t be? 

Mr. Sartori. I believe it is 31 days of milk. I believe it is. 

Mr. DoOLEY. So it's a much different situation? 

Mr. Sartori. Yes. And, of course, there's other options beyond 
bonding. I listed some of those. There's letters of credit and other 
financial mesisures that provide security. 

If I could, I just want to add I don't believe we are in disagree- 
ment with the Milk Industry Foundation. Our first preference is, 
as I said, leave things as is. 

Second, if there must be a Federal program, let's do it uniformly 
and preempt the existing State laws ana make sure everyone par- 
ticipates, et cetera. 

'This third option of mandating a Federal law that forces the 
States is something I think we need to talk about and come to 
some consensus. That's something that just cropped up here today. 

Mr. Gunderson. I think Mr. Dooley may have had the best sug- 
gestion about half an hour ago when he mdicated that there was 
$21 million in the reserve fund in California. Mr. Kosman indicated 
we only need $15 million of that at the Federal level. Well leave 
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$6 million with California, and we will have solved everybody's 
problem. 

I want to thank you all for being here. I want to thank you for 
your patience in a rather extended dialogue wit^ Mr. Dooley and 
me. I hope you all understand that we are tiying to find a way to 
solve the problem in a way that is, frankly, acceptable to all par- 
ties. 

1 don't know, Mr. Yeager, whether we can or cannot get there. 
I will only indicate to you evidence since my legislation in 1984 
that I have a 12-year concern for this issue and will do everything 
I can over the next few days and weeks to see if we can arrive at 
a consensus. 

I plead with the rest of you. Will you consider what we have 
talked about here and get to us, "Yes or "No," so we know what 
you can or cannot live with in that regard? 

Mr. Yeager. Mr. CJunderson? 

Mr. GONDBRSON. Yes? 

Mr. Yeager. See, I don't have a way to let them know, the farm- 
ers in Washington. I've got no way to let them know that a hearing 
was held or that the issue of tiieir loss was discussed at all. 

And I was wondering if this committee or there was some way 
that they could be notified. I mean, I could provide you with a list 
of their names. Maybe someone could mail them a letter. 

Mr. GUNDERSON. Let me suggest two things. I understand you 
are here until Saturday, I will ask the committee press people to 
see whether or not we can get you in contact with some of the agri- 
cultural press in the Northwest. I think you'd be a great interview, 
frankly. 

Mr. Ybagbr. Well, I've done that. They wouldn't write. I've done 
that for 6 years. They would not write. So the press isn't going to 
tell them, I mean. 

Mr. GuNDERSON. Well, let's see if we can't be helpful in that ac- 
count. 

Second, I have to check with the committee authorities as to our 
ability to initiate a targeted mailing to these people. If we can do 
it, I will certainly encourage it My guess is if that cannot be done 
through public funds, that there are enough people in Uiis room 
that are sensitive to your concerns that we will find a way to get 
a communication to them for you. 

Mr. Yeager. Thankyou. 

Mr. Gunderson. The Chair would ask unanimous consent to 
allow the record of today's hearing to remain open for 10 days to 
receive additional material. And supplementary written responses 
from witnesses to these questions. Without objection, that is so or- 
dered. 

The hearing of this subcommittee is now adjourned. 

[Whereupon, at 11:57 a.m., the subcommittee was adjourned.] 

[Material submitted for inclusion in the record follows:] 
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) assure payment to dairy and livestock producers fbr milk and livestock 
delivered to milk processors, livestock dealers, or market agencies. 



IN THE HOUSE OP REPRESENTATIVES 
July 9, 1996 
Mr. OuNDERSON (for himself, Hr. Roberts, Mr. John'son of South Dakota, 
and Mr. Thornton) introduced the following bill; which was referred to 
the Committee on Agriculture 



A BILL 

To assure payment to daily and livestock producers for milk 
and livestock delivered to milk processors, livestock deal- 
ers, <H* market ^[eneies. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assenibled, 

3 SECTION 1. SHOBT TTTI^ TABlf OF CONTENTS. 

4 (a) Short Title. — This Act may be cited as the 

5 "Daily and Livestock Producer Protection Act of 1996". 

6 (b) Table op Contents.— The table of contents of 

7 this Act is as follows: 

Sec. 1. Short title; table of contents. 

TTTIX I— DAZmr INDUSTRY ^MXIBTIY RESERVE FUND 

Sec. 101. DefinitiDiia. 
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Sec. 102. EMaUiduDent of Dtmy Indtuby Security Rttavt Pond. 

See. 103. EataUBhment of Boaid at Tnulee* for Duiy InduHi? 8eeiiT% Be- 

n bom milk handlers to fbnd Rewnn Ruid. 
a at milk [Kvdaeen tbr noiqi^nMnt 

>. 106. Precraptjon of State or local payment ncori^ pragmna, 

TTTLB D-STATUTOBT TRUST FOB UVECTOCE MtlJ-HM 

Sec. 201. Bitdiliihment of itatntoiy tnut lor benefit of adlcis of Ihwtoek to 
dealCT* and market ageneiea. 

1 TITLE I— DAIRY INDUSTRY 

2 SECURITY RESERVE FUND 

3 SBC. 101. DBF1N1T10N8. 

4 For purposes of this title: 

5 (1) Board. — The term "Board" means the 

6 Board of Trastees established under section 103 to 

7 administer the Daily Indostiy Secarity Reserve 

8 Fond. 

9 (2) MnJL — The term "milk" means cow's milk 

10 produced in the 48 contiguous States. 

1 1 (3) Milk handler. — The term "milk handler" 

12 means a person who receives or otherwise acquires 

13 milk in commerce before processing or who first 

14 processes milk for the purpose of marketing com- 

15 mereially milk or milk products. 

16 (4) Milk producer. — The term "milk pro- 

17 ducer" means a person who produces milk in the 48 

18 contiguous States and markets such milk for com- 

19 mercial use. 
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1 (5) Process. — ^The term "process" includes 

2 the pasteurization, clarification, or separation of 

3 milk or ihe addition of oUier ingredients or products 

4 to milk, except that such term does not include sim- 

5 ply the cooling of milk or the commin^ng of milk 

6 with other milk. 

7 (6) Reserve fund. — The term "Reserve 

8 Fund" means the Dwry Industry Security Reserve 

9 Fund established under section 102. 

10 (7) Sbchbtary. — The term "Secretary" means 

1 1 the Secretary of Agriculture. 

12 8EC. 102. ESTABLISHMENT OF DAIRT INDUSTRY SECURITY 

13 RESERVE FUNIX 

14 (a) Establishment. — There is hereby estabhshed in 

15 the Department of Agriculture a fund to be known as the 

16 "Dairy Industiy Security Reserve Fund". Monies in the 

17 Reserve Fund shall be available only for the use of the 

18 Board. 

19 (b) Contents op Reserve Fund. — The Reserve 

20 Fund shall consist of the following: 

21 (1) Amounts collected as assessments under 

22 section 104. 

23 (2) Amounts collected by States before the date 

24 of the enactment of this Act and paid to the Reserve 
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1 Fund on behalf of milk handlers sutgect to assess- 

2 ments. 

3 (3) Amounts borrowed by the Board. 

4 (4) Interest from investments made under sub- 

5 section (d). 

6 (c) Use of Rbsbbvb Fund. — ^The Board may use . 

7 monies in the Reserve Fund to pay — 

8 (1) subject to section 103(f), the expenses in- 

9 curred by the Secretaiy or the Board in adminiater- 

10 ing this title; and 

11 (2) the claims of milk producers fbr milk 

12 shipped by the producers tor which payment is not 

13 made on account of the bankrupt<y under title 11, 

14 United States Code, of a milk handler. 

15 (d) Investment Authority. — The Board may in- 

16 vest monies in the Beserve Fund in general obUgations 

17 of the United States, in general obligations of a State or 

18 political subdivision of a State, in any interest bearing ac- 

19 count or certificate of deposit of a bank that is a member 

20 of the Federal Reserve System, or in obligations fully 

21 guaranteed as to principle and interest by the United 

22 States. The Secretaiy shall provide guidelines to the 

23 Board for the exercise of this investment authority. 

24 (e) BoBBOWiNO Authority. — The Board may bor- 

25 row money for deposit into the Beserve Fund if the Board 
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1 determines that amounts in the Reserve Fund are insuffi- 

2 cient to satisfy approved claims. 

3 SEC. lOS. ESTABUSHBfKNT OF BOARD OF TRUSTEES FOR 

4 DAimr INDUSTRY SECURrrr RESERVE FUND. 

5 (a) Establishment. — ^There is hereby established a 

6 Board of Trustees to administer the Dairy Industiy Secu- 

7 rity Reserve Fund, set and collect assessments under sec- 
S tion 104 to provide funds for the Reserve Fund, pay 
9 claims made against the Reserve Fund, and perform such 

10 other duties as may be assigned to the Board by this title 

11 or Hie Secretaiy. 

12 (b) Membership. — 

13 (1) Appointment of members. — The Board 

14 shall consist of nine members appointed by the Sec- 

15 retary as follows: 

16 (A) One member selected trom among milk 

17 producers whose farms are located in Region I. 

18 (B) One member selected fh>m among milk 

19 producers whose farms are located in Region 11. 

20 (C) One member selected trom among milk 

21 producers whose farms are located in Re^on 

22 in. 

23 (D) One member selected from among the 

24 officers or employees of milk handlers that are 

25 subject to the assessment under section 104 



d by Google 



1 and the principal place of business of v^iich is 

2 B^on I. 

3 (E) One member selected from amoi^ the 

4 officers or emplc^ees of milk handlers that are 

5 sul^ect to the assessment imder section 104 

6 and the principal place of business of which is 

7 B^on n. 

8 (F) One member selected fi«m among the 

9 officers or emplt^rees of milk handlers that are 

10 subject to the assessment under section 104 

1 1 and the principal place of business of which is 

12 Region m. 

13 (G) Three members selected fh>m among 

14 persons who are experts in financial investment 

15 or the staffing or administration of relevant 

16 Federal programs, as designated by the Sec- 

17 retaiy before the first solicitation of nominees 

18 under subsection (c). 

19 (2) Regional distbibution. — For purposes of 

20 making regional iQ)pointments of members of the 

21 Board under paragraph (1), the 48 contiguous 

22 States shall be grouped into three regions as follows: 

23 (A) Region I: Alabama, Arkansas, Con- 

24 necticut, Delaware, Florida, Geoi^a, Indiana, 

25 I&ntucky, Louisiana, Maine, Mainland, Massa- 
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1 dnuetts, Miffiissippi, Sew Hainpslure, New 

2 Jersey, New York, North Canrfina, Ohio, Penn- 

3 xytvania, Rhode Island, Sooth Canrfina, Teai- 

4 nessee, Texas, V^mont, Vh-gmia, and West 

5 Virgiiiia. 

6 (B) Region II: Qhnots, Iowa, Michigan, 

7 Minnesota, Missouri, North Dakota, South Da- 

8 kota, and Wisconsin. 

9 (C) Region lU: Arizona, California, Colo- 
10 rado, Idaho, Kansas, Montana, N^raska, Ne- 
ll vada, New Mexico, Oklahoma, Oregon, Utah, 

12 Washington, and Wyoming. 

13 (3) Terms of members; vacancies. — Each 

14 member of the Board shall serve for a three-year 

15 term, except that the Secretary may stagger the 

16 terms of the initial members of the Board. A va- 

17 cancy on the Board shall be filled in the manner in 

18 which the ori^nal appointment is required to be 

19 made. 

20 (4) Compensation. — Members of the Board 

2 1 shall serve without pay, but shall receive a per diem 

22 for each day during which they are engaged in the 

23 actual performance of services on behalf of the 

24 Board and shall be reimbursed for expenses incurred 

25 ill tlieir service on the Board, including reasonable 
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1 travel costs and out-of-pocket expenses when re- 

2 quired to be away from their home or place of hosi- 

3 ness in the service of the Board. 

4 (5) Removal for cause. — The Secretary may 

5 remove any member of the Board for good cause 

6 shown. 

7 (c) Nomination Process. — 

8 (1) Appointment prom nominees. — ^The Sec- 

9 retaiy shall appoint the members specified under 

10 subsection (b)(1) from nominees submitted pursuant 

11 to paragraph (2). 

12 (2) SOUCITATION OP NOMINEES. — The Sec- 

13 retary shall begin the process of filling a particular 

14 position on the Board by soliciting the names of per- 

15 sons who are qualified to serve as a member of the 

16 Board in that position. The Secretary shall accept 

17 recommendations from persons who are qualified to 

18 serve as a member of the Board in that position or 

19 from oi^anizations composed of such persons. The 

20 Secretary shall be the final judge of the qualifica- 

21 tions of persons to submit recommendations or to 

22 serve on the Board. 

23 (3) Lack op NOBHNEES. — If nominees are not 

24 submitted pursuant to paragraph (2) for a particu- 

25 lar position on Uie Board, the Secretaiy may make 
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1 the ^pointment in such other manner as the See- 

2 retary may prescribe. 

3 (d) Board Procedures. — • 

4 (1) Meetings of the BOARD-^Wthin two 

5 months after the Secretary has appointed the initial 

6 Board, the Board shall convene for its initial meet- 

7 ing and elect officers and adopt written bjdaws and 

8 rules of procedure to govern its meetings. Following 

9 the initial meeting, the Board shall meet at the call 

10 of the chairperson or as requested by the Secretary, 

11 but at least once eveiy six months. 

12 (2) Quorum.— A quorum of the Board shall be 

13 five members. 

14 (3) Notice to secretary; ex officio rep- 

15 RBSBNTATION. — The Board shall notify the See- 

16 retary in advance of each meeting of the Board. The 

17 Seeretaiy, or a representative of the Secretary, may 

18 attend each meeting as a nonvoting ex officio mem- 

19 ber of the Board. 

20 (4) Chairperson. — The members of the Board 

21 shall select one of the members to serve as the chair- 

22 person of the Board. The chairperson shall serve a 

23 one year term of office. 

24 (e) Staff. — The Board may employ or contract with 

25 outside entities for such persons as the Board considers 
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1 to be necessary to assist the Board to perform its duties 

2 under this title. The Board shall deGne the duties of such 

3 persons in service to the Board and fix the compensation 

4 of such persons. At the request of the Board, the Sec- 
' S retaiy may assign, on a reimbursable basis, employees of 

6 the Department of Agriculture to assist the Board. 

7 (f) Administrative Expenses. — 

8 (1) In general. — The Board may incur and 

9 pay fbr administrative and other expenses related to 

10 the duties of the Board under this title. 

11 (2) Limitation. — Expenses incurred or paid by 

12 the Board during a fiscal year may not exceed two 

13 percent of the total amount in the Reserve Fund at 

14 the beginning of that fiscal year. The Secretary may 

15 waive this limitation for fiscal years before the Re* 

16 serve Fund reaches the maximum capital contribu- 

17 tion level specified in section 104. 

18 (3) Reimbursement op government 

19 costs. — ^As one of the administrative e:q>eiise8 of 

20 the Board, the Board shall reimburse the Secretaiy 

21 for all costs incurred by the Secretaiy — 

22 (A) to assist the Board in administering 

23 the Reserve Fund or in carrying out this title; 

24 and 
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1 (B) in performing oversi^t of Board ac- 

2 tivities. 

3 (g) General Powers op the Board. — 

4 (1) Bylaws and rules. — The Board may 

5 adopt bylaws and issue rules and regulations govem- 

6 ing the manner in which its business may be con- 

7 ducted and the powers vested in it may be exercised. 

8 (2) Suits. — The Board may sue and be sued, 

9 complain and defend, in any court of law or equity, 

10 State or Federal. All suits of a civil nature at com- 

1 1 mon law or in equity to which the Board shall be a 

12 party shall be deemed to arise under the laws of the 

13 United States, and the United States district courts 

14 shall have original jurisdiction thereof, without re- 

15 gard to the amount in controversy, and the Board, 

16 in any capacity, without bond or security, may re- 

17 move any such action, suit, or proceeding from a 

18 State court to the United States district court for 

19 the district or division embracing the place where 

20 the same is pending by following any procedure for 

21 removal then in effect. 

22 (3) Intervention. — Upon timely application, 

23 the Board may raise and may appear and be heard 

24 on any issue in a bankruptcy case under title 11, 
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1 United States Code, in which a milk handler is the 

2 d^rtor. 

3 (4) Contract authority.— The Board may 

4 enter into contracts and agreements as necessary in 

5 the conduct of its activities under this title. 

6 (5) Miscellaneous authoritibs. — ^The 

7 Board may exercise such other powers incidental to 

8 its performance of functions required or authorized 

9 for it under this title. 

10 (h) Reports. — The Board shall sobmit an annual 

1 1 report to the Secretaiy and Congress describii^ the activi- 

12 ties of the Board during the preceding fiscal year, expendi- 

13 tures from ti»e Beserve Fund during that fiscal year, and 

14 the balance of the Reserve Fund at the end of that fiscal 

15 year and containing an estimate of anticipated expendi- 

16 tures from the Reserve Fund during the fiscal yior in 

17 which the r^x>rt is submitted. 

18 SEC. lOi. C(MXBCTION OF ASSESSMENTS FROM MILK HAN- 

19 DLERS TO FUND RESERVE FUND. 

20 (a) Imposition op As^ssment. — The Secretaiy 

21 shall require by order that each milk handler shall pay 

22 an assessment on all milk acquired by the milk handler 

23 and mariceted for commercial use. In lieu of collecting an 

24 assessment from milk handlers in a State, the Board may 

25 accept payments from the State that — 
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1 (5) Process. — The term "process" includes 

2 the pasteurization, clarification, or separation of 

3 milk or the addition of other ingredients or products 

4 to milk, except that such term does not include sim- 

5 ply the cooling of milk or the commin^ng of milk 

6 with other milk. 

7 (6) Reserve fund. — The term "Reserve 

8 F\ind" means the Daily Industiy Security Reserve 

9 Fund established under section 102. 

10 (7) Secretary. — The term "Secretary" means 

1 1 the Seeretaiy of Agriculture. 

12 ^». IDS. ESTABUSHHENT OF DAIRY INDlKITRy SBCUIOTT 

13 RESERVE FUND. 

14 (a) Establishment. — There is hereby established in 

15 the Department of Agriculture a fund to be known as the 

16 "Dairy Industry Security Reserve F\ind". Monies in the 

17 Reserve Fund shall be available only for the use of the 

18 Boaitl. 

19 (b) Contents of Reserve Fund. — The Reserve 

20 I^md shall consist of the following: 

21 (1) Amounts collected as assessments under 

22 section 104. 

23 (2) Amounts collected by States before the date 

24 of the enactment of this Act and paid to the Reserve 



d by Google 



4 

1 Fund on behalf of mUk handlers sul^ect to assess- 

2 ments. 

3 (3) Amounts bonxwed by the Board. 

4 (4) Interest from investments made under sub- 

5 section (d). 

6 (c) Use op Reserve Fund. — The Board may use . 

7 monies in the Reserve Fund to pay — 

8 (1) subgect to section 103(f)i the expenses in- 

9 curred by the Secretary or the Board in administer- 

10 ing this title; and 

11 (2) the claims of milk producers for milk 

12 shipped by the producers for which p^ment is not 

13 made on account of the bankruptcy under title 11, 

14 United States Code, of a milk handler. 

15 (d) Investment Authoeitt. — ^The Board may in- 

16 vest monies in the Reserve Fund in general obligations 

17 of the United States, in general obligations of a State or 

18 political subdivision of a State, in any interest bearing ac- 

19 count or certificate of deposit of a bank that is a member 

20 of the Federal Reserve SSystem, or in obligations fully 

21 guaranteed as to pnnciple and interest by the United 

22 States. The Seeretaiy shall provide guiddines to the 

23 Board for the exercise of this investment authority. 

24 (e) Borrowing Authority. — ^The Board may bor- 

25 row money for deposit into the Reserve Fund if the Board 
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1 determines that amounts in the Reserve Fund are insuffi- 

2 eient to satisfy approved claims. 

3 SEC. 103. ESTABUSHMENT OP BQAHD OP TRUSTEES POR 

4 DAISY INDUSTRY SECURITY RESERVE PUND. 

5 (a) EsTABUSHMBNT. — There is hereby established a 

6 Board of Trustees to administer the Dairy Industry Secu- 

7 rity Reserve Fund, set and collect assessments under see- 

8 tion 104 to provide ftinds for the Reserve Fund, pay 

9 claims made against the Reserve Fund, and perform such 

10 other duties as may be assigned to the Board by this title 

11 or the Secretary. 

12 (b) Membership. — 

13 (1) Appointment op members. — The Board 

14 shall consist of nine members appointed by the See- 

15 retaiy as follows: 

16 (A) One member selected from among milk 

17 producers whose farms are located in Re^on I. 

18 (6) One member selected from among milk 

19 producers whose farms are located in Region II. / i 

20 (C) One member selected from among milk 2C 

21 producers whose farms are located in Region 2) 

22 III. Z 

23 (D) One member selected from among the ^ 

24 officers or employees of milk handlers that are ^ 

25 subject to the assessment under section 104 ' 
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and the principal place of baainess of which is 

B^OD I. 

(E) One member selected fix>m among the 
officers or employees of milk handlers that are 
subject to the assessment under sectiim 104 
and the principal i^ace of buaness of vAatih is 
Region n. 

(F) One member selected f^m among the 
officers or emplc^rees of milk handlers that are 
subject to the assessment under section 104 
and the principal place of bosiness of which is 
Region m. 

(O) Three membns selected &om among 
persons vrho are experts in financial investment 
or the staffing or administration of rdevant 
Federal programs, as designated by the Sec- 
retary before the first solicitation of nominees 
under subsection (c). 

(2) Regional distribution. — For purposes of 
making regional appointments of members of the 
Board under pan^raph (1), the 48 contiguous 
States shall be grouped into three r^ons as follows: 
(A) Region I: Alabama, Ai^ansas, Con- 
necticut, Delaware, Florida, Oeorgia, Indiana, 
Kentuc^, Louisiana, Maine, Maijdand, Massa- 
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1 chusetts, Mississippi, New Hampshire, New 

2 Jersey, New York, North Carolina, Ohio, Penn- 

3 syhrania, Rhode Island, South Carolina, Ten- 

4 nessee, Texas, Vermont, \^rginia, and West 

5 Vii^nia. 

6 (B) Region II: Illinois, Iowa, Michigan, 

7 Minnesota, Missouri, North Dakota, South Da- 

8 kota, and Wisconsin, 

9 (C) Repon III: Arizona, California, Colo- 
10 rado, Idaho, Kansas, Montana, Nebraska, Ne- 
ll vada, New Mexico, Oklahoma, Oregon, Utah, 

12 Washington, and Wyoming. 

13 (3) Terms of members; vacancies. — ^Each 

14 member of the Board shall serve for a three-year 

15 term, except that the Secretaiy may stagger the 

16 terms of the initial members of the Board. A va- 

17 cancy on the Board shall be filled in the manner in 

18 which the original appointment is required to be 

19 made. 

20 (4) Compensation. — Members of the Board 

21 shall serve without pay, but shall receive a per diem 

22 for each day during which they are engaged in the 

23 actual performance of services on behalf of the 

24 Board and shall be reimbursed for expenses incurred 

25 in their service on the Board, including^ reasonable 
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1 travel costs and out-of-pocket expenses when re- 

2 quired to be aw^ from tiieir home or place of busi- 

3 nf»s in the service of the Board. 

4 (5) Removal for cause.— The Secretary may 

5 remove ai^ member of the Board for good cause 

6 shown. 

7 (c) Nomination Process. — 

8 (1) Appointment prom nominees. — The Sec- 

9 retaiy shall ^>point the members specified under 

10 subsection (b)(1) from nominees submitted pursuant 

11 to paragraph (2). 

12 (2) SOUCITATION OF NOMINEES.— The Scc- 

13 retaiy shall begin the process of filling a particular 

14 position on the Board by soliciting the names of pei^ 

15 sons who are qualified to serve as a member of the 

16 Board in that position. The Secretary shall accept 

17 recommendations from persons who are qualified to 

18 serve as a member of the Board in that position or 

19 from organizations composed of such persons. The 

20 Secretaiy shall be the final judge of the qualifica- 

21 tions of persons to submit recommendations or to 

22 serve on the Board. 

23 (3) Lack of nominees. — ^If nominees are not 

24 submitted pursuant to paragraph (2) for a particu- 

25 iar position on the Board, the Secretary may make 
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1 the appointment in such other manner as the Sec- 

2 retary may prescribe. 

3 (d) Board Procbdubbs. — • 

4 (1) Meetings op the board.— Within two 

5 months after the Secretaiy has appointed the initial 

6 Board, the Board shall convene for its initial meet- 

7 ing and elect officers and adopt written bylaws and 

8 rules of procedure to govern its meetings. Following 

9 the initial meeting, the Board shall meet at the call 

10 of the chairperson or as requested by the Secretaiy, 

1 1 but at least once every six months. 

12 (2) QUORUM.^A quorum of the Board shall be 

13 five members. 

14 (3) Notice to secretary; ex oFPiao rep- 

15 RESENTATION. — The Board shall notify the See- 

16 retary in advance of each meeting of the Board. The 

17 Secretary, or a representative of the Secretary, may 

18 attend each meeting as a nonvoting ex officio mem- 

19 ber of the Board. 

20 (4) Chairperson. — The members of the Board 

21 shall select one of the members to serve as the chair- 

22 person of the Board. The chairperson shall serve a 

23 one year term of office. 

24 (e) State. — The Board may employ or contract with 

25 outside entities for such persons as the Board considers 
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1 to be Decessaiy to assist the Board to perfoim its duties 

2 under this title. The Board shall define the duties of such 

3 persons iu service to the Board and 6x the compensation 

4 of such persons. At the request of the Board, the Sec- 
' 5 retaiy m^ asragn, on a reimbursable basis, employees of 

6 the Department of Agriculture to assist the Board. 

7 (f) Administrative Expenses. — 

8 (1) In general. — The Board may incur and 

9 pay for administrative and other expenses related to 

10 the duties of the Board under this title. 

11 (2) LlKITATION. — Expenses incurred or paid by 

12 ihe Board during a fiscal year m^ not exceed two 

13 percent of the total amount in the Reserve Fund at 

14 the beginning of that fiscal year. The Secretaiy m^ 

15 waive Uiis limitation for fiscal years before the Re- 

16 serve Fund reaches the nuudraum capital contribu- 

17 tion levd specified in section 104. 

IS (3) Reimbursement of government 

19 costs. — As one of the administrative expenses of 

20 the Board, the Board shall reimburse the Secretary 

21 for all costs incurred by the Secretaiy — 

22 (A) to assist the Board in administering 

23 the Reserve Fund or in carrying out this title; 

24 and 
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1 (B) in performing oversight of Board ac- 

2 tivities. 

3 (g) General Powers op the Board. — 

4 (1) Bylaws and rules. — The Board m^ 

5 adopt bjiaws and issue rules and regulations govem- 

6 ing the manner in which its business may be eon- 

7 ducted and the powers vested in it may be exercised. 

8 (2) Suits. — The Board may sue and be sued, 

9 complain and defend, in any court of law or equity, 

10 State or Federal. All suits of a civil nature at com- 

1 1 mon law or in equity to which the Board shall be a 

12 party shall be deemed to arise under the laws of the 

13 United States, and the United States district courts 

14 shall have originial jurisdiction thereof, without re- 

15 gard to the amount in controversy, and the Board, 

16 in any capacity, without bond or security, may re- 

17 move any such action, suit, or proceeding &om a 

18 State court to the United States district court for 

19 the district or division embracing the place where 

20 the same is pending by following any procedure for 

21 removal then in effect. 

22 (3) Intervention. — Upon timely application, 

23 the Board may raise and may appear and be heard 

24 on any issue in a bankrupt^ case under title 11, 
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1 United States Code, in which a milk handler is the 

2 debtor. 

3 (4) Contract authowtit.— The Board may 

4 enter into contracte and agreements as necessaiy in 

5 the conduct of its activities under this title. 

6 (5) Miscellaneous authorities. — The 

7 Board may eJtercise such other powers incidental to 

8 its performance of functions required or authorized 

9 for it under this title. 

10 (h) Reports. — ^The Board shall submit an annual 

1 1 report to the Secretaiy and Congress describing the activi- 

12 ties of the Board during the preceding fiscal year, e]q)endi- 

13 tares from the Reserve Fund during tJiat fiscal year, and 

14 the balance of the Reserve Fund at the end of that fiscal 

15 year and containii^ an estimate of anticipated expendi- 

16 tures ^m the Reserve Fund during the fiscal year in 

17 which the report is submitted. 

18 SBC. IM. COUJCTION OF ASSBSSHENIS FROM MII£ HAN- 

19 DLBB8 TO FUND RESERVE FUND. 

20 (a) Imposition op Assessment. — The Secretaiy 

21 shall require by order that each milk handler shall pay 

22 an assessment on all milk acquired by the milk handler 

23 and marketed for commercial use. In lieu of eollecting an 

24 assessment from milk handlers in a State, the Board may 

25 accept payments from the State that — 
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1 (1) were collected before the date of the enact- 

2 ment of this title; and 

3 (2) are paid on behalf of milk handlers in 

4 amounts sufficient to cover the amounts that would 

5 be otherwise due &om the milk handlers. 

6 (b) Exceptions. — 

7 (1) Noncommercial pubuc handlers. — The 

8 Board may exempt from paying an assessment those 

9 milk handlers that are noncommercial public users 

10 of milk, such as the Armed Forees, prisons, and 

1 1 schools. 

12 (2) Handlers who are also producers. — 

13 A milk handler that is also a milk producer shall not 

14 be subject to an assessment if the milk handler only 

15 markets milk that is the handler's own production 

16 and such milk is produced through a sin^e farming 

17 operation. In light of this exception, a milk handler 

18 that fails to pay an assessment may not submit a 

19 claim as a milk producer under section 105 for 

20 losses related to the handler's bankruptcy. 

21 (c) Amount of Assessment. — The rate of assess- 

22 ment shall be established by the Board, except that the 

23 rate may not exceed two cents per hundredweight of milk. 

24 (d) Suspension op Assessments, — 
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1 (1) SuSPBNfflON REQUIRED. — ^The Board shall 

2 suspend the collection of assessments under this sec- 

3 tioD whenever the unobligated balance in the Reserve 

4 Fund reaches $30,000,000. 

5 (2) Refund of excess assessments. — If the 

6 unobligated balance in the Reserve Fund exceeds 

7 $30,000,000 for three consecutive years, the Sec- 
S retary shall refund the amount in excess of 
9 $30,000,000 to all milk handlers that are in oper- 

10 ation as of the date the refund is declared and &om 

1 1 which assessments were collected at any time. 

12 (3) Amount of refund. — The amount to be 

13 paid as a refund to a milk handler referred to in 

14 paragr^h (2) shall bear the same ratio to the total 

15 amount to be refunded as — 

16 (A) the total amount of assessments that 

17 would have been collected from that milk han- 
IS dler during the 12-montb period preceding the 

19 refund, if not for the suspension of assessments 

20 under paragraph (1); bears 

21 (B) to the total amount of assessments 

22 that would have been so collected during that 

23 period ftt>m all milk handlers referred to in 

24 paragraph (2). 

25 (e) Collection and Enforcement. — 
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14 foils to eomply with soefa ivquiiHuoils far reeofd- 

15 keeping or otbfrwise as are required by- the Board 

16 to cany out this seetioiu the milk hsodlor shall be 

17 liable to the Secretaiy ^ a dvil pmahy id an 

18 amount that is — 

19 (A) in the case of an uniotoitional ii-iola- 

20 tion, not less than $500 bat not more than 

21 $5,000; and 

22 (B) in the case of an intuitional violation, 

23 not less than $10,000 but not more than 

24 $100,000. 
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1 (3) Enforcement. — ^The SecretaTy may en- 

2 force this section in the courts of the United States. 

3 (f) No Effect on Producer Prices.— Assess- 

4 ments coUected under this section shall not — 

5 (1) reduce the prices paid under the Federal 

6 milk marketing orders issued under section 8c of the 

7 Agricultural Adjustment Act {7 U.S.C. 608c), reen- 

8 acted with amendments by the Agricultural Maritet- 

9 ing Agreement Act of 1937; or 

10 (2) be deducted from the amounts that milk 

11 handlers must p«y to milk producers for milk sold 

12 to a milk handler. 

13 SEC. lOS. SUBMISSION AND PAYMENT OF CLAIMS OF MILK 

14 FRODUCEItS FOR NONPAYMENT FOR MILK 

15 SHIPMENTS. 

16 (a) Board Determination op Eugibiutv. — The 

17 Board shall determine the eU^bility of a milk producer 

18 to receive a payment from the Reserve Fund on account 

19 of the bankruptcy under title 11, United States Code, of 

20 a milk handler. 

21 (b) Submission of Claim. — To apply for a payment 

22 from the Reserve Fund, a milk producer shall submit a 

23 claim to the Board in such form and containing such in- 

24 formation as the Board may require in order to evaluate 
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1 the daim. The iiifonnation required by the Board shall 

2 inchide the foUowing: 

3 (1) The naine of the milk handler the bank- 

4 mpt^ of idiieh has resulted in the ncmpt^iDent to 

5 the milk producer for milk snpfilied by the milk pro- 

6 dacer. 

7 (2) The name of the State in wfaidi the milk 

8 handler is licensed. 

9 (3) The nomber of days of milk shipments for 

10 which the milk producer has not been paid on ac- 

1 1 count of the bankruptcy. 

12 (4) The quantity of milk involved in those ship- 

1 3 ments. 

14 (5) The amount of the p^ments due to the 

15 milk producer for those shipments that has not been 

16 paid. 

17 (c) EuGIBILITy Cbitbria. — Payments may be made 

18 I:^ the Board on a claim submitted under this section only 

19 in the case of the bankruptcy of a milk handler that is 

20 licensed by a State and only with respect to milk produced 

21 by a milk producer after the date of the enactment of this 

22 title. 

23 (d) Amount op Payment. — The total amount paid 

24 by the Board under this section to a milk producer on 

25 an approved claim shall be equal to 80 percent of the total 
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1 amount due to the milk producer and not paid on account 

2 of the bankruptcy for ^pments of milk by the milk pro- 

3 ducer occurring during the period — 

4 (1) beginning on the date of the first shipment 

5 for yridch the milk producer is not paid; and 

6 (2) ending 31 days after that date. 

7 (e) Partial. Payments. — If monies in the Reserve 

8 Fund are insufFicient to make pi^inents under this section 

9 in a lump sum, the Board mi^ piQ^ approved claims on 

10 a pro rata basis while funds are generated through assess- 

1 1 ments under section 104 to permit payment of the total 

12 amount of the approved claims. 

13 (f) Bbimbursehent of Payment. — ^If a milk pro- 

14 ducer receives a payment &om the Reserve Fund and 

15 thereafter recovers any or all of the money owed by the 

16 bankrupt milk handler to that milk producer for the same 

17 milk, the milk producer shall reimburse the Reserve Fund 

18 in an amount equal to the amount recovered from the 

19 bankrupt milk handler (or the estate of the bankrupt milk 

20 handler) for the same milk, but not to ^cceed the amount 

21 the milk producer received from the Reserve Fund. 

22 SEC. 106. PREEHFTHm OF STATE OR LOCAL PATBIENT Iffi- 

23 CURTIY PROGRAMS. 

24 The provisions of this title preempt any State or local 

25 law, regulation, requirement, or order with respect to en- 
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20 
-SEC. SIS. STATVTOmr TRUST BBTABUSHED: UVBOTOCK 



t 



3 "(a) Definitions. — In this section: 

4 "(1) Cash sale. — The term 'cash sale' means 
15 a sale in ^^ch the seller does not expresaiy extend 

F 

6 credit to the buyer. 

7 "(2) Trust corpus. — The teim trust corpus' 

8 means the following assets of a dealer or market 

9 agency subsequent to the purchase of hvestoek from 

10 a seller in a cash sale: 

11 "(A) Accounts receivable and proceeds de- 

12 rived from any resulting sale of the livestock by 

13 the dealer or martcet agency. 

14 "(B) The inventory of tJie dealer or market 

15 agency, accept as provided in subsection (d) re- 

16 garding the rights of a bona fide third-party 

17 purchaser for value. 

18 "(3) Mabket agency. — ^The term 'maAet 

19 agency* means any person engaged in the business 

20 of buying in commerce livestock on a commission 

21 basis. 

22 "(b) Establishment of Trust. — ^A dealer or mar- 

23 ket agency that purchases livestock in a cash sale shall 

24 hold the trust corpus in trust for the benefit of the unpaid 

25 seller of the livestock until such time as the seller receives 

26 payment in ftill for the hvestoek. A pj^Tnent in a cash 

25-874 0-96-4 
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«£ir-.nc the |i«>itirnt of milk prodiMwrs for milk sold V} a 
R..I1 hamlkr in situationit int^hinfc the bankrnpur of tfae 
-:...t. iuuulkr. iiirludinir State or local propams in ibe 



ilia nwrvv fuiid funded b>- milk handlns v> 
r«".!iilmrsi* milk (midufers for losses incurrfd as s re- 
<..::t of ttio luiriknipU^' of a milk handler sobjert 10 

rj) « stAtutor>' trust established for the benefii 
:' iv.iik [irvNluiH'rs; 

1 :ll tin' creation of a prioritj- in Cbvm- ot for the 
lo'Vii-t'it of a milk producer, without regard to the 
.•y\iiT of ix'rfwtioii; or 

<4i Htiy similar payment security' requiremmts. 
iiu'liiilin^ surt'ty bonds, letters of credit, [riedges of 
assets, niui ciish deposits. 

TITLE II— STATUTORY TRUST 
FOR LIVESTOCK SELLERS 

Si:c. 201. ESTABUSHHENT OF STATUTOBT 1SDST FOK 

BENEFIT OF SELIfBS OF UVESTOCK TO 

DEALERS AND HABKET A^DfCma 

Title III of the Packers and Stoekvaids Art, 1921 

'"' " sr. 201 et seq.i, is amended hy adding at the end 

w<iii>n: 
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'•SBC. 918. STATUTORY TRUST B8TABUSHBD: LIVE8T0GK 



"(a) Definitions. — In this section: 

"(1) Cash sale. — The term 'cash sale' means 
a sale in which the seller does not ei^ressly extend 
credit to the buyer. 

"(2) Trust corpus. — The term 'trust corpus' 
means the following assets of a dealer or market 
agency subsequent to the purchase of livestock from 
a seller in a cash sale: 

"(A) Accounts receivable and proceeds de- 
rived from any resulting sale of the livestock by 
the dealer or market agen^. 

"(B) The inventory of the dealer or market 
agency, esccept as provided in subsection (d) re- 
garding the ri^ts of a bona fide third-party 
purchaser for vahie. 

"(3) Market agency. — The term 'market 
agency' means any person engaged in the business 
of buying in commerce livestock on a commission 
basis. 

"(b) Establishment op Tkust.^A dealer or mar- 
ket agency that purchases livestock in a cash sale shall 
hold the trust corpus in trust for the benefit of the unpaid 
seller of the livestock until such time as the seller receives 
payment in full for the livestock. A payment in a cash 

i-874 0-96-4 
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1 suring the p^inent of milk producers for milk sold to a 

2 milk handler in situations involving the bankruptcy of the 

3 milk handler, including State or local programs in the 

4 form of — 

5 (1) a reserve fund funded by milk handlers to 

6 reimburse milk producers for losses incurred as a re- 

7 suh. of the bankruptcy of a milk handler sutgect to 

8 this title; 

9 (2) a statutory trust estabUshed for the benefit 

10 of milk producers; 

1 1 (3) the creation of a priority in favor or for the 

12 beneflt of a milk producer, without regard to the 

13 order of perfection; or 

14 (4) any similar payment security requirements, 

15 including surety bonds, letters of credit, pledges of 

16 assets, and cash deposits. 

17 TITLE n— STATUTORY TRUST 

18 FOR LIVESTOCK SELLERS 

19 SIX. 201. ESTABLISHMENT OP STATUTORT TRUST POR 

20 BENEFIT OF SELLERS OF LIVESTOCK TO 

21 DEALERS AND MARKET AGENCIES. 

22 Title III of the Packers and Stockyards Act, 1921 

23 (7 U.S.C. 201 et seq.), is amended by adding at the end 

24 the following new section: 
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•SBC. 318. STATUTOKT TRUST BSTABLISHBDi UVBffroCK 



"(a) Definitions. — In this section: 

"(1) Cash sale. — The teitn 'cash sale' means 

a sale in which the seller does not expressly extend 

credit t» the buyer. 

"(2) Trust corpus.— The term trust corpus' 

means the following assets of a dealer or market 

agency subsequent to the purchase of livestock from 

a seller in a cash sale; 

"(A) Accounts receivable and proceeds de- 
rived from any resulting sale of the livestock by 
the dealer or maricet agency. 

"(B) The inventory of the dealer or market 
agency, except as provided in subsection (d) re- 
garding the rights of a bona fide third-party 
purchaser for value. 
"(3) Market agency. — The term 'market 

agen(^ means any person engaged in the business 

of buying in commerce livestock on a commission 

"(b) BSTABUSHMBNT OF TRUST.— A dealer or mar- 
ket agency that purchases livestock in a cash sfUe shall 
hold the trust corpus in trust for the benefit of the unpaid 
seller of the livestock until such time as the seller receives 
payment in ^1 for the livestock. A p^ment in a cash 

-874 0-96-4 
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1 sale shall not be considered to be made if the instrument 

2 by which payment is made is dishonored. 

3 "(c) Loss OF Benefit of Trust. — ^An unpaid seller 

4 shall lose the benefit of the trust under subsection (b) un- 

5 less the seller gives to the dealer or market agency and 

6 t» the Secretaiy written notice — 

7 "(1) within 15 business days after the seller re- 

8 ceives notice that the payment instrument promptly 

9 presented for payment has been dishonored; or 

10 "(2) within 30 d^^ after the final date for 

1 1 making payment under section 409. 

12 "(d) Rights op Third-Party Purchaser. — The 

13 trust established under subsection (b) shall have no effect 

14 on the rights of a bona fide third-party purchaser who has 

15 purchased livestock fix>m a dealer or market agency, with- 

16 out regard to whether the livestock are delivered to the 

17 bona fide purchaser. 

18 "(e) Exemption. — This section shall not apply with 

19 respect to a dealer or market agency whose aver^;e annual 

20 purchases of livestock do not exceed $250,000. 

21 "(f) Jurisdiction. — The district courts of the Unit- 

22 ed States shall have jurisdiction in a civil action — 

23 "(1) by the beneficiary of a trust established 

24 under subsection (b) to enforce payment of the 

25 amount held in trust; and 
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22 
"(2) by the Secretaiy to prevent and restrain 
dissipation of the trust corpus.". 
O 
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(202} 224. SWl (a}5) 226-U7I 

FOR IMMEDIATE RELEASE JuJy 1 1. 1996 

FJ ^ESSLER TESTIFIES ON LIVESTOCK ISSUES-THE TIME FOR ACTION IS NOW 

WASHINGTON, D.C. -. L'.S. Senalor Laiiy Pressler testified at the House 
Agriculture Subcomminee on Livestock. Dairy, and Poultry today regarding his bills. S. 1362 
and S. 1758, and other efforts to protect livestock producers. The following is a copy of 
Senator Pressler's testimony: 

"Thank you Mr. Chaiiman. Congressman Volkmer, members of the Committee for 
giving me the opportunity to testify (his moining. I also would like thank you. Mr. 
Chairman, and your fine staff, for your dedicated woik in addressii^ the many needs facing 
dairy and livestock producers today. I can say with no hesitation that South Dakota producers 
greatly appreciate your leadership. Your tireless eflbrts to establish a Livestock Dealer Trust, 
as well as your hard work on other important issues, will bring needed solutions to problems 
facing the cattle and dairy industries. 

I have followed South Dakota's calUe industry all my life. As a young boy, 1 know 
bow hard it is to earn a buck raising cattle. As a kid [Hi my farm in Humboldt. 1 would buy 
400 pound feeder calves, raise them for a year, and then sell them. 

As you know, I have introduced S. 175S, which woiJd establish a Livestock Dealer 
Trust and address other issues, sucli as mandatory price reporting. That bill was developed as 
the result of two Seiiate Conunerce Committee hearings I have lield over the last year to deal 
with packer concentration and other issues con&ondng cattle producers. 

Establishing a livestock dealer trust simply is a case for fairness. I bad sought the 
inclusion of a livestock dealer trust in the Farm Bill. I did so because it is necessary that the 
tnot be established, 1 am hopefiil we can obtain Congressional approval. 

Mr, Chaiiman. I am ready to work with you to itiake this happen, i believe we have 
(MORE) 



d by Google 



an opportunity to enact a number of importinl initiatives to telp our cattlemen. I would like 
to discuss briefly two of these initiatives. 

First, the Congress shouJd remove the existing ban on the interstate shipment of state- 
inspected meal and poultry products. 1 have intnxjuced S. 1862 along with Senator Hatch to 
<ki just diat 

Again. Mr. Chaimian. you have been a rect^nized leader on this topic for founem 
years. Recently, the USDA Advisory ComtnittM on Packer Concentration endorsed lifting the 
ban. 1 want to work with you, Mr. Guiimao, to see that this ban is lifted. Doing so would 
help bring needed competition in marketing livestock products and place small processors on 
a level playing field with the giant packers and foreign countries. 

The second subject is packer coDceniraiion- This has been a difTtcuJt and frustiating 
issue for the past year. I have been pressing the Clinton Administntkra to lake action against 
meatpacket concentration. The problem is simple' Four fiims have control ovet eighty 
percent of the market. With this kind of concentration, the temptation to collude and fix 
prices is high. I have advocated utilizing existing antitnist laws to make certain cattle ait sokl 
in an open and competidve market The laws are there ~ vriiat's absent is enforceotenL The 
Aditiinisliation has taken marginal action lo help the livestock industry. Stronger action is 
needed lo ensure a thriving, compebtive market 

Cattle producers are facing their woisl economic times in recent memory. The 
Piesideiil has the authority lo order immediate Justice Depaitmeni action. We must ensure 
our anliliust laws aie eikforced to the maximum extent possible. 

We can pass a number of initiatives here in Congress. I have touched on a few. Yet, 
only by ensuiiog full enforcement of existing anthrust laws will we restore long-leim 
economic health to the U.S. caBle industry. South Dakou ranchers know any real solution to 
beef prices must include antitrust action 

Mr. Chaiiman. support for these measures is growing and 1 hope that with the 
continued leadership of you aitd your Committee, this Congress can approve H.R. 3762 and S. 
1862. Together, we can do the right thing for our nation's cattlemen. Again, Mr. Chairman, 
Congressman Volkmer, my thaikks to you and the Committee for affording me the privilege lo 
shate my thoughts with you today. 
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Remarks of James R. Baker. 

Administrator 

U.S. Department of Agriculture 

Grain Inspection, Packers And Stockyards Administration 

Before U.S. House of Representatives Subcommittee on 

Livestock Dairy and Poultry 

July 11. 1996 



I appreciate the oppoilunity to comment this morning on H.R. 3762. the "Dairy and 
Livestock Producer Protection Act of 1996." My remarks will focus on the 
Statutory Trust for Livestock Sellers in TITLE II of the bill which amends the 
Packers and Stockyards Act by adding a statutory trust to benefit livestock sellers 
who sell livestock to dealers or market agencies buying on commission (order 
buyers). 

The Department supports dealer trust legislation. 

A statutory "dealer trust" would require dealers and market agencies, who fail to 
pay for livestock, to hold all inventories, proceeds, and accounts receivable in trust 
for the benefit of the unpaid cash sellers. Tlie failure of livestock dealers and market 
agencies to pay for livestock purchases accounts for a significant amount of 
umecovered losses in the livestock marketing chain. While a dealer trust will not 
provide 1 00 percent recovery for the unpaid sellers, it will minimize the losses 
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Market agencies selling an conunission (auction markets and commission firms) 
have long been required to handle fiinds received from the sale of consignors' 
livestock as trust funds. They are required lo use a special bank account designated 
"Custodial Account for Shippers' Proceeds," into which all collected proceeds must 
be deposited and (rom which all proceeds are disbursed to consignors. 

In 1976, Congress amended the P&S Act by eslabli^ng a packer trust requiring 
meat packers to hold all inventories and proceeds or receivables from the sale of 
meat in trust for unpaid cash sellers of livestock. Since this amendment became 
effective in 1 976, livestock producers have received over $47 million in recovered 
funds. The P&S Act was amended again in i 9S7 to establish a poultiy trust 
benefitting poultry producers. Poultry producers have recovered over $7 million 
since the establishment of the poultry trust. There is no similar protection for 
livestock sellers when they sell to a livestock dealer or market agency. 

Dealer financial failures represent a si^ificant amount of unrecovered losses in the 
livestock marketing chain. In the past three years, 59 dealers have failed financially 
while owing livestock (H^oducers over $12 5 million. Livestock producers have 
recovered only 52. 2 million from bond proceeds and oth« sources, or 
approximately 18 percent during this 3-year period. A dealer trust would have 



d by Google 



minimized losses suffered by producers because of the dealer's failure to pay and in 
many instances would have rented in significant recoveries for the unpaid sellers. 

Livestock producers are cunently under financial pressure due to low livestock 
prices, draught in some regions, and high feed costs. Declining and lower prices 
significantly increase the risk of financial failure by livestock dealers. In times like 
these, the dealer trust is particularly important. 

While the Department supports dealer trust legislation, we believe some minor 
technical changes need to be made in the proposed legislation for clari^. We 
suggest the following: 

• Remove the word "the" on line 12 of page 20. This would clarify that 
all accounts receivable and proceeds derived fix3m the sale of livestock 
by a dealer or market agency are subject to Uie trust and not just the 
receivables and proceeds from the trust claimant's livestock. Under 
the trust provisions currently contained in the P&S Act. all receivables 
or proceeds are held in trust as a pool forthe benefit of all unpaid 
sellers. Tliere is no requirement to trace or identify a specific sellers' 
receivables or proceeds. The pooling procedure simplifies 
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administering the trust and allows sellers to be paid on a prorated basis 
^^en insufficient trust assets are available to p^ all livestock sellers in 



• The definition for a market agency in the proposed deal^ trust 
legislation is different from the definition in section 301(c} of the 
Packers and Stockyards Act. Since the term maiket agency is already 
defined in the Act, this definition is unnecessary and will lead to 
confusion in enforcing the Act. 

1 would like to suggest an additional technical insert for clarification. 
The word "unpaid" needs lo be inserted before the word "seller" on 
line 24 of page 20 and on hne 3 of page 21 so that ihe trust beneficiary 
is clearly described. 

Mr. Chainnan, we would be happy to work with your staff on our su^esied 
changes. Thank you for the opportunity to present Ihe Department's views on the 
dealer trust provisions of this proiwsed legislation. I would be liappy to answer any 
questions you and your colleagues may have. 
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Statement oT Mr. Lod S. Hatwnfya 

Administrator 

Agricuiniral MarlKdiii Smlce 

United States Departmeot 01 Asricuiturc 

betanOK 

Committee OD Agriculture 

SulxcHiinilttee on LlTcstocI;, Dairy and Poiiitry 

U.S. House of RepresEotaliTcs 

July U, 1996 



Mr. Ciiainiun and Members of tlw Committee: 

I aiqjreciate this opportunity to appear before youi Committee to discuss liie "Dairy 
Industry Security Reserve I^und" provisions of tbe proposed 'Dairy and Livesrock Producer 
ProKcliM Aa of 1996' (H.R.3762). Acconqiai^ing me today is Mr. Ricliard M. McKee, 
Director of the Dairy Division of die Agricultural Marketing Service (AMS) and Mr. Ken VaU 
of (tie Office of General Counsel (OCC). 

The Department generally supports an industry's efforts to help itself and has 

considerable experience overseeing industry self-help programs. However, we have a number 
of concerns about the provisions of Title 1 which should be addressed before we can suf^mrt 
Ibis proposal. 

H.R. 3762 would establish a reserve fund to reimburse millc producers fbr losses 

incurred from the bankruptcy of a milk handler that received their raw milk. The reserve fund 



a b, Google 



1i 



would be funded througb an assessmem on milk handlers and admimstered by a nine-nieniber 
Board of Trustees, who would be iqjpoimed by Ihe Secidaiy. All adminislrative costs, 
including the Depaitment's oversight costs, would be paid from tbe reserve fund, which is 
capped at $30 million. The legisUtion would pieenqM any Stale or local paymeiu securi^ 



In reviewing Ibe proposed legislation, liie Deputiiieiu notes that die bill miy overtook 

tbe essential role that milk producers' cooperative associations play in marketing theii 
menibers' milk. In this regard, Ihe bill's definitions of "milk handler' and "process" appear 
to be unclear. If the bill applies solely to persons who acquire milk from producers and that 
milk "goes into the bottle.* then the bill could place an extreme adminislrative burden on milk 
producers' cocq)erative associations. Under this intetpretation. fluid milk pnxessors would be 
subject to the bill's provisions, but dairy product maoufacturers would not, likely requiring 
cocf)eratives and possibly other handlers to set up an elaborate accoumiog system to determine 
on a daily basis the disposition of milk for each of its producer members if those producers 
were to benefit under this bill. 

On (be issue of oversight. iIk bill appews to give tbe Secretary tbe responsibility to 
oversee the Board but with limited oversight authority. For example, tbe bill does not provide 
tbe Secretary the power to ^prove or disapprove tbe Board's actions including budgets or 
contracts, to require information from the Board, or to review the Board's activities througb 
an audit. We believe adequate oversight authority by the Secretaiy is central to an effective 
Page 2 of 4 
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Also, we believe Ibe bill may dM provide milk producer wiib sufTicinil protectioD 
against the failure of milk handlers to pay produccn for their milk. The Board would 
delennine if a milk producer can receive a payment on the producer's claim of nonpayment by 
a milk handler due to the bandlei being in bankruptcy under title 1 1 of the United States Code. 
The total amount that could be paid to a milk producer on an approved claim would be 80 
percent of the total amount nol paid on account of the banknqitcy for milk shipments received 
during a 31 day peiiod. It seems conceivable that moie than 31 days could often elapse 
between the initial dale of noiqiaymeu and the date on which bankruptcy is ofFicially declared. 
Moreover, the bill does not provide a means for a producei to appeal the Board's 
determination, other than filing a civil Uwsuit against the Board, 

A romiber of States, including Wiscoiksin. New York. Pennsylvania, Massachusetts and 
Vennom. currently have payment security programs. It is critical that tbe effects on producers 
m those Stales with existing payment security programs be considered prior to any action on 
this proposed legislation. Also, we believe that an m-depch elimination of the various Slate 
programs and the difleitnces that exist among those programs may be beneficial before 
considering Federal legislation. 

The Agricuiniral Marketing Service (AMS) has only limited and inconqileie 
informationontinaiKial bihiresof milkprocessors. The only information that we have 
Page 3 of 4 
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retaling lo iIk ftnancial ^ilure of milk processors is when wc authorize oui Market 
Administrators to write off monies owed lo the various producer-seltlement funds under milk 
orders. From 19S0 to date, oui recovery on those producer-settlement fund obligations 
averaged 8.1 perceni of the amount owed for a total of SSOO.OOO of the S6. 2 million owed. 

Over the most recent six-year period (1990-1996), information on bankruptcies is 
somewhat limited because they have not yet closed. We do know what the bankrupt 
jHOcessors owed producers at the time of the bankruptcy petitions. Those bankruptcies 
include: Finevest Foods (Pet Dairy/Laivl-O-Sun Dairy) (2/91). SlO million: Hawthorn 
Meltody, Inc. (2/92), $13 million; Foremost Dairies Northwest (2/91), $3.2 millioti: 
Cumberland Farms (S/92), $5.8 million; fix Slate Creamery Coo^iany (3/93), $990 
thousand: and SouihEastem Dairies, Inc. (4/94), $973 thousand. 

In closing, Mr. Chairman. I would note that the D^uitment is certainly sympathetic to 
Ibe vulnerability of dairy farmers wben handler's face bankruptcy. This is an area that is 
deserving of our attention. 

Again, we appreciate tbe opportunity to appear before your Committee today. We 
would be pleased to answer any questions you may have. 
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NAnONAL CATTLEMEN^ BEEF ASSOCUTION 

My name is Toro Cook. I am Vice President for GovenunentA^iis for [be Notional 
Cattlemen's Beef Associabon(NCBA). IwanltothankttiesiibcoinmitleefortheopportiuiiiyUi 
^scni testimony today regarding tbe esublisbment of a livestock dealer crust as pan of the 
E>ackeis and Stockyard Act. 

The National Cattlemen's Beef Association (NCBA) supports tbe provision in H.R. 3762, 
tbe Daily and Livestock Producer Protection Act of 1996, which establistes a livestock dealer 
tntst for the benetit of sellers of livestock to dealers and market agencies buying on commission. 
Tbe NCBA and it's predecessor organization, the National Cattlemen's Associalioa, has had 
policy for several years seeking a livestock dealer Irusi. We have worked closely with House 
Agricultuie Committee staff and coordinated with interested parties in the livestock industry to 
fbrmulale a bill that meets our needs in establisbiog a livestoi^ dealer trust. 

RR. 3762 would amend the Packers and Stockyards (P & S) Act to establish a statutny 
trust for tbe benefit of sellers of livestock lo dealers and market agencies buying on commission. 

The P & S Act currently provides for a stanitoiy trust lo cover livestock to meat packers 
in die event of a business Mure or when tbey otherwise M to make a payment Since the packer 
trust became elective in 1976, livestock producers have received ovn'S47.9 million in lecoveied 



Since the I9S7 amendment to (be P & S Act to [nuvide statutory trust protection (o 
poultry producers, over S7,l million has been recovered for poultjy producers under tbe 
provisions of die injst. 

St protection for livestock sellers when they sell to a dealer or 



In Ox past three years S9 dealers and market agciKics have failed financially owing 
livestock producers over S12.4 million. Livestock producers are expected to recover about S2.1 
million ftorotbe bond proceeds and other sources, or approximately IS percent. 

The livestock dealer trust provisions in H.R. 3762 would require livestock inventories and 
accounts receivable due from tbe sale of Lveslock to livestock dealers and maiiiet agencies buying 
on a commission to be held in trust until all unpaid cash sellers have been paid in fiill. This 
provision also ptotects legtcimate third party buyers bom being in^iacted by a failed dealer or 
being subject to tbe trust. 

Tlie NCBA does not have a position on the Dairy Industry Security Reserve Fund 
provisions of RR. 3762. We are hopeful that agreement can be reached by the interested parties 
on this provision so H.R. 3762 can move swiftly through tbe legislative process. 
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STATEMENT BY 

LIVESTOCK MARKETING ASSOOATKM 

ON THE -DAIRY AND LIVESTOCK PRODUCER 

PROTECTION ACT OF 19Sf 

BEFORE THE 

SUBTOHMITTEE ON LIVESTOCK, DAIRY, AND POULTRY 

U. S. HOUSE OF REPRESENTATIVES 



MR. CHAIRMAN, thank you lor tha opporUnlty to appaar bafbra tha 
Subcommittee to voics the livestock marfcetlna tectora Mfiport tbr laglalalion 
establishing e livestock dealer tnjsL I am Nancy Roblnaon, Attociate 
Manager for Govemnant and Industry AlMn, for Iha Livaitock Market^ 
Association. LMA is a national trade organlzaSon rapnaentino 1200 
livestock markets, dealer* and affiliated butinessa* througtwut the United 
Slates and Canada. 

LMA, as you are swsre, supported ttw dealer trust amendment as adopted 
by Iha Sertate >n the 1096 Famn Bill. Therafora, wa are stroixily si4>partive of 
the 'Dairy and Livestock Producer Prctoction Ad of 1996" being considered 
here today. 

As the mamban of the Subcoininittee know, the bee of the livestock industry 
has changed dramatically over the past quarter of a century. During ttiat 
period, wa witnessed the rise and erKxmous growth of Iha corrunerciaj 
feeding industry. As the fsedlol tedor grew, so dkl the number end 
importance of Itvaslock dealers as rttarkating agents for feeder cattle into 
those feedlots. 

Along wim more dealers, unfortunately, we also had mora daalar tranaadions 
going bad. WW) many aalarsollivMtodt Ml upaid for thair labor. Overthe 
years, a nuTrtMT of protections for the livestock seller who does business with 
a dealer w«ra buiK into the cunwrt law. These protections mduda such 
things as requiring llvesttck dealer* to be registered wWi the Packers and 
Stockyards Admlnislration, paying promptly for their livastodi purchases and 
retaining atwrxi to protad Ihe seller's pfoc oo ds Inlhaevent adaaierhllsjo 
pay. With all these measures, however, the law still tails to provide sufficient 
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Wa tMtiavB • dealer trust will give that additiortal measure of protection to the 
sellers of livestock that le needed In the induMry today. As yn/ve haar^ the 
dealer trust wouM tM vary similar to the padter* trust currently provldad tOr 
in the Packers and Stockyards Ad (the Ad). Under a dealer trust, the 
ilvestodi inventories or proceeds from ttw sale of Ivestock by a dealer would 
hekj in trust until full payment has bean received by all unpaid seler*. 

We slyHJtd add a caution twre however. The very way in which a dealer 
operates melees It unlikely that the trust can ad quiddy enough tt capture 
and pay out the full emount kwt by ail sellers in every transaction. Since a 
dealer buys for his own account, he or she will necessarily turn over ttieir 
Inventory very quickly. Also, ory« a dealer begins to tail finerKriaily. it is 
likely there will be little bankable proceeds rerttaining from their liverstodt 
sales. Therefore, the dealer Injst should not be seen es e foolproof remedy 
but only an additional tool in the protections afforded to livestock sailers 
under Ihe Act 

Lastly, we are hopeful that an effort to lake a more comprahensivs kwk at 
other needed raforms of the Ad will not and with this legislation. In fad, IMA 
has long advocated conskleratton c4 a payment protection furtd sbnller to that 
being considered in the dairy tn»t provi^oru of this bHI and used In severel 
provinces in Canada as a more effective means to proled the proceeds of 
livestock sailers in this country. 

Unquestiorwbly, some fairly dramatic structural changes have occurred in the 
livestock industry over the past 25 years. However, during that same period 
only modest changes have been made in the Act In addressing those 
chartges. For Instar^ca, the largest livestock markaUng entities today, 
commercial fsedlots, are rxit even covered under the AcL These tadors, 
along with recent questions about packer concentration and the developmenl 
of ever new livestixk marketing tools, i.e. electronic marketing, brings the 
reievancv and currencv of present law into serious question. Thus, we 
sinxHlly urge the subcommittee, to return to this sutijed as soon as possitila 
in tfM rarrainlng days of this session or in the next Congress. 

If time pemnits, Mr. Cheirrttan. I now woukj like to enter into tha record a vary 
short statement on behalf of our sister marketing organizatian, Itia National 
Lrvastock Producers Association. 
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TESTIMONY OF THE 

AMERICAN FARM BUREAU FEDERATION 

TO THE 

UVESTOCK, DAIRY AND POULTRY SUBCOMMITTEE 

OF THE HOUSE AGRICULTURE COMMTITEE 

by 



July 11, 1996 

Chairman Gundeison and membeis of the subcommittee, my name is William Knill. I am the 
president of Maryland Farm Bureau. Inc.. a cattle producer, and a foimei' dairy producer. I am 
pleased to provide you with the comments of the American Faim Bureau Federation (AFBF)oil 
IheDaiiy and Livestock Producers Protection Act of 1996. AFBFrepresenisovet4.6(tullion 
members nationwide, including the nujorily of the nation's dairy farmers and liveslocl: 

AF6F has long sought ways to incieas« security for dairy producers. We have worked with you, 
Mr. Gunderson. and other members of the subcommittee over the past several years in attempting 
to find a way lo address this issue though the Packers and Stockyards Act and other legislation. 
We are keenly aware of the problems faced by producers when their milk handler declares 
bankruptcy. Dairy producers in al! regions of Che country have seen the future of dieir farms 
placedin jeopardy when faced with the loss of anywhere from several days to over a month's 
woith of income from their milk sales. 

Given the current price volatility of dairy products, and the probability that this volatility will 
continue as we move to eliminate the price suppoit program, producers are at increased risk of 
such loss in the fiituie. While the most devastating impact is on the producer, it must also be 
noted that a bankruptcy has a significant impact on local businesses where the affected producers 
normally purchase feed and other supplies. Action is needed lo address this problem area before 
it becomes larger. 

Several states have sought to protect their producers from such monetary losses. A variety of 
approaches have been tried, but many states still have no system in place. Existing state 
programs range from being quite successful, to some of rather limited value lo ptoduceis. 

Our national daily policy states; 

We suppoit a national dairy plant security program to enhance aproducer's ability 

to recover losses due to the nnancia) failure of ntilk handlers or cooperatives. All those 
procuring milk from producers should be included in the program. We urge that all those 
procuring milk from producers pay more promptly. Producers should also have a priority 
lien on their milk. However, we oppose creation of a mandatory fiind financed by a 
checkoff on dairy fairiKts to guarantee milk checks." 
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As you can see tram our policy, and from past actions, AFBF strongly supports increased 
producer security; tiowevcr. wc must express concern over provisions in the proposed legislation 
that would preempt all slate and local programs. In cases wliere programs aie in place that 
provide adequate protection to producers, the option should be ptivided for those slates to opl 
out of the national program. 

Adequacy of the existing stale programs should be determined by an independent review of (he 
programs. In cases where adequate programs exist, producers should be allowed to vote on 
whether to maintain their existing program, or participate in the national prognun. Along with 
■he opportunity to maintain existing programs, there would need to be a provision for producers 
inastate who vole to remain outside of the national prognun. This provision would not allow 
for recourse to recover future losses from this fund. 

You will note thai our policy also opposes "creation of a mandatory fimd llnanced by a checkoff 
on daily farmers to guarantee milk checks." We appreciate the fact that die proposed legislation 
specifies that the money collected for this fimd is to have no effect on producer prices. We 
would ask thai this be monitored closely to ensure that there is no adverse afled on producer 
milk pnces. 

St for Livestock Sellers.' AFBF 



We support amendments to the Packers and Stockyards Act to extend prompt 

payment requirements to the wholesalers and retailers of livestock products. We support 
incorporation of a dealer trust provision to the Packers and Stockyards Ad." 



The bonding requirement for livestock dealers and packers should be reviewed oi 

a regular basis and reflect the volume of die maximum financial exposure to producers 
and/or their brokers and then be made available to the public." 



We urge the committee to move frawatd with the provisions on the trust for livestock sellers as 
rapidly as possible. If need be. this should be done in separate legislation. Given the current 
severe economic problems faced by livestock producers, it is critical that producers be provided 
» that tbey will be paid for the animals they sell. 



Thank you for the opportunity to make these 
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l\atioiialMllk 
Producers Flederation 



I am Jhn Barr, Chief Executive Officer of the National Milk Producers Federation. 
The Fsdaration represents major farmer owned dairy cooperatives throughout the 
continental United Stales. The 60,000 dairy producers wtw maricet milk througii ti>a 
Federation's thirty-three member cooparativee produce about 60 percent of America's 
high quality milk. 

I appreciate the opportunity to comment on the need for legislation to assure that 
dairy producers are pakl tor the milk they market. The following statement puts the 
issue Into perspective: 

Wo individual is engaged in a ri^aer endeavor or one more vital to the 
national interest than the producer. And no entwpreneur Is so 
completely at the mercy of the marketplace. The liveslock producer, if 
he successfully combats the vhissitudes of weather, financing, 
skyrocketing costs, etc.. must sell when his cettie are ready irrespective 
of the market. His Hvastock may represent his entire yearns output. 
And, if he is not paid, he faces ruin. WhUe some may argue that 
bu&ness is lousiness and that farmers must lake their chances along 
wHh everyone else, Otis Committee must view the sOualion from a 
larger perspective. We would be derelict in our responsibilities to the 
American people if we failed to address tfw evils whxh have intlKtod 
heavy kisses on the very producers upon whom Oie NaOon depends for 
such an important part of its basK food sup^. ' 

That statement appeared in House Report 94-1043 covering amendments to the 
Packers and Stockyards Act including provisions to create a statutory trust to assure 
payment to livestock producers. Congressional action Is needed to extend similar 
payment assurance to dairy producers for ttieir milk. 



The National Milk Producers Federation supports legislation to enhance payment 
security for dairy producers. However, ttw Federation does not support using a 
security reserve fund that Imposes an assessment on cooperatives for this purpose. 

The Federatnn recommends that the Subcommittee adopt legislation modeled on the 
provisions of Section S of the Perishable Agricultural Commodities Act which extends 
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PayiTMnt Security tor Daliy Praducem 

the trust concept to producers of fruits and vegetables and, in the process, exempts 
trust protection between a cooperative and its members. 

There is sound reasoning behind such an exemption. The cooperative is an 
extension of the farm operation into the marltetplace, seliing buik fluid millc to a 
bottling plant as well as manufacturing for sale nonfat dry milk, cheese or butter. The 
member is not selling millt to the cooperative, rather the members of the cooperative 
are selling milk, cheese or other products in markets across the country. To this end. 
cooperatives act as marketing agents on behalf of their farmer-wmen. Thus the 
business relationship between fanner and cooperative Is based on an internal 
business transaction which does not occur within the normal commercial activities of 
industry. Therefore, in the event of a cooperative's bankruptcy, the exemption 
k)gically woukj prevent farmer-owners of the cooperative from being paid by the 
cooperative ahead of other creditors. The Federation's support for a producer trust is 
contingent upon including provisions which exempt dairy cooperatives. 

During the 1990's, Congress several times weighed the merits of establishing a dairy 
producer trust. In the 1990 fami bill debate, USDA submitted a report that cited 
several differences between the situatkin in the dairy industry and that facing 
livestock, poultry and fruit and vegetable producers including "Widespread 
bankruptcies by livestock packers.' 

Milk producers and their cooperatives also witnessed numerous bankmptdes-some 
of major proportions-by handlers. As conscriidation of handlers proceeded at a rapid 
pace in recent years a number of leveraged buyouts weakened the flnandal condition 
of major processors. The flnandal risk exposure for farmers increased with larger 
milking operations. Unfortunately, some dairy producers and cooperatives 
experienced major losses due to handlers dedaring bankruptcy. 
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Payment Security for Dairy Producara 

Dairy trust opponents daim that imposing a trust requirement would cost 
approximately S2 billion of industry assets, creating a financial burden. If so, can we 
conclude that dairy farmers and their cooperatives presently are extending $2 billion 
in unsecured credit? 

Lenders claim they would not extend credit to finance dairy plant operafions unless 
famiers continue to provide a milk supply for ttie operation on unsecured credit. To 
oppose assuring payments to dairy producers in the event of a bankruptcy or to claim 
that nothing should tm dorte to protect farmers from catastrophic losses that they 
would suffer if they didnt get paid for milk, is irresponsible. 

Some states have addressed this issue in recent years. Today we have a patchwortc 
of different state laws that provkJe differing degrees of protection to producers in 
different states. While helpful, ttie state-by-state approach does not resolve all the 
problems. What dairy producers need is a uniform federal law to provide equitable 
protection for all U.S. dairy producers. 

Mr. Chairman, ttie statutory precsdent for a producer trust was establMied by 
Congress with respect to livestock, poultry and fruits arKi vegetables. Dairy 
producers rmed similar protection. Federal legislation is rweded to ensure that hard 
working dairy producers are paid for their labor. We woukl welcome the opportunity 
to wortc with you to develop legislatton to enhance payrrrent security for dairy 
producers. In our view, trust legislation with an exemption for cooperatives is the 
best alternative. 
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STATEME^^" OF N4ICHAEL YEAGER 

BEFORE THE 

SUBCOMMTITEE ON LIVESTOCK, DAIRY &. POULTHY 



My name is Michael Yeagcr. My wife, Ginger, and I ran a dairy faim in 
Northeastem Washington state. We live near a small town called Deer Park, 
which is thirty five miles north of Spokane. 

I have no "ctedentials" to cite for you, I am only a chizen. 

Over these past six year^, hundreds upon hundreds of state and federal 
^ricultural department workers and supervisors have asked me "Who are you 
with?" I am not "with" anybody. I am not with any group, organization, 
committee, or the like. I am with myself. 

I am also the sole representative of the one hundred twenty Washington 
state dairy &mers who lost $2,700,000 in the 1990 Foremost Bankruptcy. 

Over six years and no one would stand for us, so today, I humbly try to 
do so. 

I want to thank the Chairman for allowing myself and these other farmers 
to petition their government. I feel they have earned that right and their 
"wages" iiave been "injustice." 
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In June 1989, US Bank of Washington, a twenty three billion dollar 
Federal Reserve Regional Banit, made a careless loan. An ill advised loan, a 
poor loan. 

US Bank lent Mr. Michael Cameron, a Florida investor, $24 million, with 
which he purchased the milk processor to whom we shipped our milk. 
Unknown to the dairy farmers who shipped to that processor, Mr. Cameron had 
just dodged fraud charges by selling a company called Southern Bakeries in 
1987. 

Mr. Cameron had owned a number of companies, all financed by, "down 
payment loans", from his fether-in -law. A wealthy man whom the bank had 
hoped to do business with. 

US Bank lent the $24 million to Mr. Cameron's corporation "KMC 
Group", which would have held the stock of the company, had it actually 
existed. There was no "corporation." Clearly, the Federal Bank should have 
known. 

Mr Cameron's down payment woriced out to about a two and a half 
percent "down", after loan arrangement fees of one and a half million dollars. 

Mr. Cameron took the company over and he and his wife, "melted" credit 
cards. 
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Soon, and as aae would expect, the loan was in trouble, just short of 
eleven months later. The burners would pay with their llvelyhoods' for the 
Federal Bank's blunder. 

A "sealed" Washington state court proceeding in June of 1990 allowed the 
bank to start a foreclosure. None of the ftmiers I represent, knew of the risk to 
their income. We were blind folded by the court there. 

Mr. Cameron moved away and the bank took over, running the company 
with an accountant they had requested to be a receiver. The accountant knew 
nothing of dairy processing and the bank would have been better advised to 
consult with some of the panel members here, on how to run a d^ry processor. 

Under the accountant's and US bank's guidance the company was run into 
the ground. 

Knowing that Federal Law forced the ^rmers to wait forty five days to 
be paid, the bank, now running the company, waited. I call this "the wait" 

Tbc wait started October 1st of 1990. 

US Bank watched the ^umers work for the next forty five days. They 
watched us labor and kept totals on our milk. On the forty fourth day of the 
wait, they seized our income. On the day before Thanksgiving 1990. 

There were fifteen farmers in Montana, two left today. There were near 



d by Google 



twenty in my county, I think only three of them remain. Their stale reflises to 
submit figures. No one there will respond. 

So, we are all left here then, pondering this new Federal legislation in an 
effort to prevent similar callous fmancial destruction. We are left with these 
dairy farmers who have no government and we'll fix it for the future but we 
have to leave them behind. That is fittutg, I suppose. 

So, I support the legislation despite the disgusting fact that these people 
are ruined and left without recourse. They stand there, ruined; abandoned by 
their government 
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STATEMENT 

OF THE 

NATIONAL CHEESE ESSTITUTE 

My name is Jim Saitori and I am Presidcnl and CEO of Saitori Foods, beadquaitered in 
Plymoulh, Wisconsin. Sanori Foods, established in 1 939, manubctures and maikets 30 million 
poimds of Italian cbccses including Pannesan, Romano, Aaiago, Fontine, Mozzaiella and 
Piovolone. WeownandopeiaietwoplantsinWisconsinandempkiy lOOpcople. 

[t is my pleasure to appear today on behalf of the members of the National Cbeese Institute 
(NCI), an o^anizalion representing mami&cturers, processors, distributors and marketers of all 
types of cheese and cheese products. 

Members of NCI manu&cture. process and sell the majority of all types of cheese consumed in 
the United States. 'niescincludcBllnaturBl,processedandBvarictyofspecialty cheese 
products. The cheese industiy in the United Stales is comprised of about 375 companies 
operating ^^proximately 450 plants. Their cheese products have an estimated retail sales value 
of over S20 billion. 

A Federal Pragnm Mandating Payment Gnarantees It Unnecessary 

Sound business decisions as well as existing state icgulatory and other voluntary programs that 
do not discriminate against Gnancially responsible companies provide sufGcient payment 
protection for daily farmers. Unlike the livestock industry, there have been few banknqitcies in 
the dairy industry leaving &tmers unpaid. In fiKt, since 1 992 there has been only oite cheese 
processor bankruptcy. Welcome Dairy in Colby, Wisconsin, and in that situatioo there were no 
losses to producers. 

Trust Provitioiu are not workable 

Creating a statutory trust program as proposed for the livestock industry would jeopardize the 
long slaiKling financial structure of the dairy industry. Because oflonger payment terms in the 
dairy industry than exist for the cattle irtdustry, significant assets would be involved in such a 
trust for dairy. This wouldeliminatetheabilitytouseinventotyandaccountsieceivablc assets 
as a basis for obtainir^g the required working coital as is customary in the dairy industry. And. 
it would be especially difficult forsmallerfirms who tiadilionBlly rely on assets for partial 
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security for lending anangemeou. Large companies often obtain tinancing on an unsecured 
basis, but this is not always an option for smaller companies. 

Creating a trust that would designate certain assets as unavailable for collateral could force 
unsecured lenders to requiit collateral from companies who currently receive unsecured loans. 
Unsecured lenders would have to look to a smaller pool of unincumbered assets. The expected 
outcome of such a scheme would be to reduce die availability and increase the cost of financial 
s for the dairy industry. 



Ffauaeia] bnpact of ■ trust oa the ehecse industry 

Imposition of a trust would result in over S600 million in cheese industry assets that could not be 
used to obtain secured financing. This represents twariy 16 percent of total cheese industiy 
assets and over 30 percent ofcheese industry net equity. It is also three times the S200 million 
annual capital cxpcrutituics of the cheese industry as reported by (he U.S. DqMitmeni of 
Commerce. 

Slate payment security prognuiu eiist in many states 

Prior to hearings on the subjectofdairy producer payment security in 1 992. our organization 
along with other member groups of die IDFA, surveyed individual states to identic existing 
laws and regulatory programs to provide payment security to daily fanners. IDFA identified 
nearly 30 states that had some sort of program (a summary of these state provisions identified in 
1992 is attached). These programs include q)ecial bankruptcy pools with contributions from 
processors ~ and sotnetiines producets (5 siates),miindalorybondinglaws(17 states), filing 
acceptable Gnancial statements or putting cash in escrow (19 stUes), letters of credit (1 2 states), 
and other measures ■■ all intended to lessen the risk of losses to producers due to bankruptcies. 

We believe it is worth elaborating on a few of these types of state provisions to provide the 
Subcommittee with apptoptiaxe background for consideration of a federal pogram that would 
substitute its provisions lor these various measures. 

Bankruptcy pools geneially itquire milk processors (although some require both processors and 
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producen) to ptiy a ceitaiD amoimt of inoney per hutubedweight bu> t fund which would be 

used 10 pay dairy bnncis in the event of a processor baolouptcy. It is important that such funds 
be consliuctcd to ensure a significant amount of risk remaina with the daily bnner to protect 
against abdication of good financial risk management so that companies of poor risk cannot luu 
up large, unpaid milk bills and expect other handlers to cover the cost of default. Mandatory 
bonding laws can be extremely costly, penalizing all firms regardless of their financial status. 

On the other hand, requirements for audited financial statements each year seem to be more &ir. 
Tlie way these work is if a firm's ratio of current assets to current liabilities &lls below B 
specified minimum, the firm is required to post a bond. In my home Slate of Wisconsin, we 
have such a program and it has woriced quite well. Since 1992, there have been only two 
debiults on payment to producers and in each instance the producers were paid in filll. This type 
of asset to debt ratio formulameansonty companies with a hitler degree of risk must pay. 
Because of this, it is probably the least burdensome producer payment security program in place 
at the stale level, but also effective. I hasten to add, however, that even with this jxogram many 
private companies are concerned about public disclosure of confidential financial infotmation It 
is also important that individual conqMnies financial information is maintained in confidence. 

The NCI lapports natioiMl oniforaiily in regnbHoiu 

Because many of our member companies conduct business in multiple states end buy milk fiom 
producers in more than one state, uniformity of regulations among states is something our 
oiganizalion generally supports. In fact, with all of the state payment security [Hovisions that 
apply to daily processors, for some companies it is an administrative and often a fiTuinrig ] butttm 
tomectlherequircmentsofmulliple slatesecurityprograms. TlierefiMe, if a fiKleral program is 
to be implemenied, it is essential Ibat it include preemption of existing state programs. 

Component] of a federal program 

While the members of the NCI believe no federal payment security program is warranted, if one 

is enacted, it is essential that the program achieve the fotlouing: 

• Allows Ihe existing financial structure and payment lerros of the dairy industry to roam 
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• Applies to ail milk hsndiers equally, wbdber proptietaiy or coopentive. 

• Preempts existing stale progmns that ensure payment, substitutiiig the fedcnl jnognm 
for these vuious state programs. 

• Continues to place some burden ofrisk on producers as incentive to proper financial 

manBgemenl practices. 

The following provisions would meet all of tliese tests: 

• Create a fund administered by the U.S. E>epaftment of Agriculture, consisting of monies 
collected throtigh assessments on milk handlers. Assessments would be collected on all 
milk at the first point of processing. 

• The rate of assessment should nol exceed two cents per buodredwei^t; and the fimd 
balance shall not exceed S30 million. (Note: A one-cent assessment per hundicdwei^ 
collected over a two-year period would build a timd of S30 millioiL) 

• Total amount paid to a milk producer based on an ^iproved claim is limited to SO peicent 
of the amount due to the milk producer for up to 31 days, 

• Preemption of stale or local laws and regulations that impose payment security 
requirements including surety bonds, reserve funds, statutoiy busts, letters of credit or 
any similar measures. 

Cheese important Kgmcnt of dairy mIm 

The cheese industry has been the largest contributor to growth in daily product sales over the 
past several years. And there is every indicUion that this giowdi will continue and provide an 
increased market for milk. 
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To maintain a vibtml and gnnving cheese iodustiy ill the United States wilt (lq)ead on the 
industiy's contimiing ability to compete with other foods and other countiieg. Additional 

government mandates that are coKly and burdensome to segmoits of the industry are counter to 
the basic needs of the industry. 

While the National Cheese Institute believes a federal program is not wBiranled, if a program is 
to be implemented it is ciitical that it not change the financial structure of the dairy industry. 
should q>plyfiurly to all handlers and preempt existing state program. 
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STATEMENT 

OF THE 

MILK INDUSTRY FOUNDATION 

My name is Bob Kosman. T am the Vice Presideal-Opepations.DaiiyGrm^ for the Kroger 
Company, a Cincinoati Ohio-based business which owns and operates nine dairies in Georgia, 
Indiaiw. Kentucky. Michigan. Minnesota, Ohio, Tennessee, Texas and Virginia. The Kroget 
Company is the largest grocery store chain in the United States with 200,000 employees, 1092 
Kroger stores and annual sales of S24 bilUon. 

Tbe Kroger Company is a member of the Milk Industry Fouodatioii, the Intetnetioaal Ice Cream 
Association and the National Cheese Institute, all constituent organizafions of tbe InUtnational 
Daily Foods Association (IDF A). 1 serve as a member of the Board of Directors of the Millt 
Industry Foundation (MIF) on whose behalf I am appearing today. The Milk Industry 
Foundation is the national trade association for processors and distributors of fluid milk and milk 
products including beverage milks, cream, yoguit, cottage cheese, sour cream and dairy based 
dips. MIF'smemberconq)anie5operBteabout473 plantsacrossthecouoliyandprocessnearly 
80 percent of tbe fluid rnilk products and about 90 pocent of the yogun, sour cream and cottage 
cheese consumed in the United States. 

The Kroger Company processes and sells a lUIl tine offtuid dairy products including all types of 
fluid milk, a variety of creams; as well as sour cream, dips, yogurt, cheeses, ice cream, ice cream 
novelties and a variety of other dairy products. 

Each of the IDEA associations are strongly opposed to adopting for the dairy industry trust 
[»ovisions similar to those applied to the livestock and poultiy industries. Tliose laws provide a 
priority claim against a company's assets equal to tbe uiqMud amounts owed farmers for the 
livestock orpoultiyintheeventofabanknqitcy. bithecaseofabankrtqHcythispriorityclaim 
would be paid from the company's assets even before secured as well as imsccured debt. 

Such a priority claim would reduce the assets available to secure normal loans 10 a business such 
as mortgages on buildings, equipment, land, inventories and receivables. Finsndal institulions 
would generally deduct these unpaid amounts owed farmers &om tbe amounts of money tbey 
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wouUotherwisc be willing to loan; thus icducicg the amount of financial suppoit available to 
Ihe industry. 

Livestock and poultry processing companies pay feimeis within a dw or two of when they 
receive the livestock or poultry. Thus the payables to the farmers are relatively low. However, in 
the case of milk, the normal and customary payments are several days after the milk is received. 

This has been Ihe system for payment in the dairy industry since its inception in (he United 
Slates. In tact, these customary and nottnal periods for paytneni have been very clearly and 
pr^iselyincorporated in provisionsofFederat Milk Mtiriceting Orders, Under most federal 
orders dairy farmers are paid a partial payment by the end of each month for the milk received 
during the lirsl IS days of the month, and then another final and fiill payment for all milk 
received during the preceding month by the middle of the following month. This same practice 
is followed for most non-Federal order milk as well. It is not surprising there is longer time after 
receipt before payment is made in the case of delivered milk compared to livestock and poultry. 
First it is delivered daily, or at most every other day. and it is totally impractical to pay for every 
receipt. Cattle and poultry are delivered to the processor only once duiiug their life time. 

Additionally, dairy timers are paid based on how the milk is used, depending on the amount 
used in Class I, n, m or niA. Tlie actual utilization for (be month is not known until the month 
is completed, therefore final payment cannot be made until later. 

Applying to the daily industiy the same trust provisions diat are q>plicaUe to livestock and 
poultry would reduce the assets available as collateral fiir financing operations and cental 
expenditures by about S2.0 billion. This amounts to about 15 percent of total ilKlustry assets and 
one-third of industry net equity. To alter this structure would dramatically change the ability of 
many dairy companies to compete or even remain in business. It would most likely create a 
much larger problem than hasoccuiicd based on past history of dairy industry bankruptcies. 
Additional producer trusts should not be created for the daily indusuy 

A Federal Progran b Not Nccenary 
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Tlieit is no histofy of major banlm^;<cy j <o M ous in the d«iiy induMiy. We have anacfaetl a 
leoer frran the U.S. Depaitment of Agiiculluic lo Mr. Floyd Goiblcr. doled November 4. 1 992 
ondimiqidaleoflliatcailicrlcneTUldressedtoDr.ChailesShawaiiddated July 3. 1996. These 
leltescovera l( 



Tbelotal numberofbankiuptcies listed in Ibcsc leOcnare 77. Tliat'san ivciaeeof^KHit 5 
companies per year out of a total univenc of about 2000 dairy comptmies in Ibe United Slates, 
less than onc-quaiter percent per year, alltaou^ Ibc USDA loten don't specif the tola] amounts 
owed daily ^nner^ whicb wciciKva' collected. Neveidieless, if you add the total amounts stated 
in diektteis it comes to a little less than SSOinillioiL The total vahie of all fiKlera] onlcr 
producermilk duiingdussixteenyearperiodamountstoaboat$207.5 billion. Thus. dw losses 
were .024 percent of the loiai value. This doesn't strike us as a pn^blcmdcscmng federal law. 



Althou^ Ibe IDFA associations don't fitvor a fedcnd law. if some kind of producer security law 
is to be enacted it is critical that siKfa b piugiaui: 



Not alter tbe existing financial sDucture and pqment terms of the diiiy indastiy 
Apply equally to all milk bandlers regardless of it4ielbeTlbey are a propriettry ra 



Pieempt existing state programs that guarantee pxymcnt by sabsdtiiling the federal 
program for Ihe stale programs. 



Not eliminate Ihe burden of risk on producers as impens for sound financial m 



To this eiid we believe the "Doio'anJiivesiDcilAvKAicerAwecrHHr^cfq/' 7 9M" meets these 
less. 
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Itest^lisbesaflmdlobeadinuiistecedbytbeU^.DepannKiitofAgriculIuTe. The fund would 
consist of monies collected via auessmentson all milk handlers iitespeclive of whether Ihcy are 
proprietaiyfinns or coopoatives that are processing milk. These assessments would be 
colkctedonallmilkatthefirslpoiinofprocessing. Payments would be made lo dairy fenners 
who actually delivered the milk to the banknqn firm of tirst processing. 

The rale of assessment should not exceed two cents per hundredwcighl with the balance nol 
exceeding S30 million. Upon reviewing the history of dairy company bankiuplcica it aj^iears the 
S30 million TmntiTniim will be well above the amount needed, especially since the trustees would 
have the opportunity to borrowmoney if claims exceeded the cash availatde in the fimd, so that 
claims could be paid promptly. The trustees could repay tbc loans by implementing an 



Hk total amount paid to a milk producer is limited to SO percent of the amount due for up to 3 1 
di^s, based on an ^quoved claim. Ibis is impoilanl in order to require that producers have 
some incentive, albeit a small one, to deliver their milk to processors vAo they believe are 
tinancielly capable of p^ing for the milk. 

Preemption of stale or local laws and regulations thai impose p^ment security lequirements 
including surety bonds, letters or credit or similar measures is a critical component. 

In the end, prudent business practices and not federally mandated protections are the best 
solution to p^ment security. 
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Dr. CbuksShaw 

iDleniillonI Dan? I^nli Anodukm 
1250 H Street. NW., Suite 900 
Wutuivton. D.C. 20005 

Dear Dr. Shaw: 

Iliu ii in itply lo your n^xa to apdn ■ ponkn of ■ letter iqmliii| cnma btuAnqxcies, 
Km w Mr. Floyd D. Gia>ler. tinner Vice PieiideDt of yoDT otgniizitioii, dued November 4, 
1992. {C(^ eodoied). 

Two laokniptcica have been filed by millf hmrikrt rince tfap dwe of ny knet lo Mr.Giililer 
reganlingnrilthMdkntiBgiil«edaiiJetil»mailmnicoritr p ro gram . Daring 
Maich 1993, Pme Sate Ciaaaj Caagmf, Raldgli, Honh CknOna, pedtkned fi)r 
bsnbiiptcy. A f pto M teiy W90.000tedpep«ii»nM»loPalewliirilkorier ttpilaiiopaand 
itK Da^ PromotiOD Piofim AmauniiBqrlieibieiDaitedalqrpndacenaiFfoducer 
wBanizatioiBfotirtidiwedoiwhweMff IrtwiMIwi tie plubM been doaed, and 

owed to secured dtditon. DmiDg Aprill9M, SoodiEanni Oinia, be, Loninilk, 
Keotncfcy, tiled fiir btidcnqitqr. Amomii doe pmuaa to Oe FedenI ndlk onlei tegnlailom 
and to ibe Naiioaal Fluid Milk ftocenor ftogtm are auaujuuintf S23,000. Tie plan has 
also been cloied and gcncnl oediton amy receive a hibII diBifaiiliai, AmoDDti dial maybe 

We bope ihit tbii i^Klate of banfcnqitda i^aidiiig dw pmpiiiH tb« we admiiiiner ii helpful. 

Siocaely, 



©.... 
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H^rlciitlurd PO. Boi 9t»i 

MvkMing wmngion. U 

S*rviM SOOSUUa 



n. rioyd D. 6albl«r 

V1«B Sraaidant 

international Dairy Feoda Aaaociatlen 

Haehlngton, D.C. 30006 

Daar Mr. Balblart 



Tha onljr OBtagory In uhloh ve hav* ompletn records ralatlng to 
the financial failure of allk proceasora ia whan wa auChorlia our 
MaiKat Adnlnietiatois to wilt* off Boniee uwed V-v Um vbtIuuh 

Producer- a etClenent [undB under ailk ordara. tt^a 19A0 to date 
nars liBva baen B5 aucli wrica-offa (SI proprietary nandlara Bn<l 
3 cooperatlvea) Involving • total of 3.8 Billion dollara out of 
4.14 ■llllon dollara owed. <3Mr recovery on thoaa 
producer-aettleaant fund obligations averaged B.l percent of the 
amount owefl, roraal bankruptcy procaedlnga vara involved In f2 
of those SS Ilnancial failures . 

Our raoorda indlcata that the Dapartaant filed proofa ef elaia on 
behalf of produoaxa in only 7 of tbaaa bankruptcies. nMae were 
on behalf of nonDeDbei producers. Usuelly, oooperatlva 
aaaociationa tile ttielr own proofs of aleli. Itiug, we have very 
United inlorDatlon on the losses incurred by producers In thea* 
bankruptcies. 

With raapsct to the eora raoant bankruptclee {199D-19S2), ws have 

fairly good record* on what ues owed at the tiiM of the 

bankruptcy petitions. However, thsae banXniptciea have not been 

closed. Thua, we have no fir> inforaatlon on the aaount of the 

losEas that are likely to be incurred by producora. However, we 

BKpect, for evaapla. that In the Plnevest Poods (Pet 

Dairy/ La nd-O-eun Dairlaa) bankruptcy (I/Slf, producer! will loae 

In excaiB of 10 allllon dollarH. Other recent large bankruptcies 

yet to bo resolved include Kawthorne Hallody, Inc. (3/S3) , 

(IS »nUon dollara); ForaBoat nslrlaa Pacific Northweat 0/91), 

(1.1 allllon dollara}) and Cmbetland Paras (S/91), (5.8 allllon 
delleca] . 



f9-^^:=. 
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Hr. Floyd D. Calblar I 

tn addition, our racorda ladlcat« that th«r* ara 9 bankruptciaa 
that vera fllad prior to 1990 that ara yat te ba raaolvad, vlth a 
total oBOunt owed (or »llk aarlcatad uodar tb* ordara balng In 
aifceBa of 10 alllloii dollar*. Tb* largaat dairy baiucruptcy, 
K. F. Dalrlaa, Inc., and Atfillata* (9/«e) (tonarly Knudaon 
Corporation and Foiaaoat Dalrias) ia ilao not raaolvad, but tn« 
bulk of tha Bonay owed !■ outalda ttia Fadaral ordar prograa. Any 
failuraa with raapact to vanufacturlng grade vilk planta ara alao 
outHlde tha Fadaral Bilk ordar prograa. 

«• ara awnra that In aoaa bankruptcy oaaaa producara hava baan 
abla to racovar part or all of Uiair loaaaa undar Btata prograaa. 
Tha Etataa whara m knou fehla baa happanad Includa Vlaeonain, Haw 
York, Pannaylvanla, Naaaachuaatta and vvraont. 



Rfcbard HcXaa 

Acting Diractor 
Dairy Dtvlaien 
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It of 
the Daity Institute of California 

Mr. Chairman and members of the Subcommittee, my name is Rachel 
Kaldor. I am Director of Legialation for the Dairy Institute of 
California. 

Dairy inatitute is a state trade aeaoclaCion, representing the 
processors of approximately 85t of the fluid, frozen, cultured 
milk products and cheese manufactured in California . 

We appreciate the opportunity to appear before you today. The 
purpose of our testimony is straight forward. Should legialation 
creating a dairy producer payment security fund be approved by 
this Subcommittee, California processors request an exen^tion for 
our already established and fully funded state Producer Security 
Trust Fund ■ 

The reasons for 'anting an exenption are equally direct. 
California's pro> icer security program is superior to any of the 
federal alternatives so far proposed. Specifically: 

■ California provides for recovery for nonpayment in the case 
of any applicable default, not only in the case of 
bankruptcy. 

■ A full 3S days of milk shipment are covered under our 
program . 

■ California requires handler bonding and liceneing, as well 
as the filing of contracts by the producer to be eligible 
for coverage. 

■ Prompt payment laws remain in effect and are not waived in 
exchange for coverage under the fund, 

■ Contingencies (e.g. exceptions for short sales and coverage 
under new contracts), and critical details (e.g. status of 
brokers and agents)are fully outlined in the statute. 
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The California Producer Security Trust Fund program was created 
in 19S7, after the bankruptcy of Califomia'a largest handler, 
the Knudsen Corporation. The Xnudsen bankruptcy left California 
dairy farmera without payment for over $30 million in milk 
shipment B . 

Over the past nine years, both handlers and producers have seen 
the benefits of a well designed and administered program. The 
California Producer Security Trust Fund program is tailor-made to 
protect our state's dairy farmers from handler default, and 
respond to changes in California's dairy industry. 

The Fund is maintained at a statutorily required level 
to cover 110% of the largest handler's monthly 
obligation (approximately S21 niillion) . 
Security charges will be reinstated based upon claims 
on the Fund which deplete it, or 
changes in the industry structure significantly 
increase the largest handler's monthly purchases. 
Excess interest earned by the Fund is used to reduce 
producer and handler obligations to industry- funded 
programs of the state Department of Food and 
Agriculture . 

A seven member board comprised of 3 producers, 2 
handlers and 2 cooperative managars advises the 
Secretary of Food and Agriculture on the administration 
of the Fund. The Board has proven to be an objective 
and affective sounding board for proposed changes in 
the program. 
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California's Producec Security Act haa strengthened business 
practices between bandlers and producers operating within our 
state milk marketing order. To be protected under th« fund, the 
following condltiona have to be met: 

Contracts covering transactions must have been filed, 

by the producer, with the Department of Food and 

Agriculture prior to default {spot sales excepted) . 

The handler must be licensed and bonded. 

The producer must not have prior notification of 

handler ineligibility under the fund (e.g. due to prior 

default) . 

Milk muat be produced and delivered to a plant in 

California. 

California's Producer Security Act has ensured sound credit 
practices by producers and their cooperatives . 

The Producer Security Trust Fund is liable for no more 

than 3S days of milk shipments. 

Fund payments are subject to a 5200,000 deductible on 

each handler default . 

Sanctions on defaulting handlers encourage full 

con^jensation to affected producers without activation 

of the Fund. 

Mr. Chairman, I would summarlie our testimony by emphasizing that 
California's Producer Security Trust Fund is one of the best 
examples of a progressive, steadfast and cooperative effort by 
producers and handlers to establish a program which is fair and 
accountable to all parties who act responsibly in their business 
transactions . 

The California Producer Security Trust Fund has proven its worth 
since its creation in 19B7; the Fund stands ready to handle a 
major handler default, but has yet to be called upon to pay a 
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A program that affords California dairy farmer* auperior 
protection and serves the needs of our state milk marketing order 
deserves to be preserved and provided an exemption under any 
proposal considered by this Subcommittee . 
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Dairy Farmer's Lone Crusade for Justice 
Aher Failure of FlatU Spurs L^pdation 
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Dairy Farmer's Crusade for Justice 
Sparks Legislation in Washington 
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